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hat is the future of self-government in 

America? Will we continue to be the world’s 

greatest self-governing people, a land of  liberty 

and of the prosperity that flows from freedom?

O r will we, like so many others, allow ourselves to be 

ruled by a small band of elitists who pretend to be wiser 

than the rest of us and force their policies upon us?

O ur American institutions and culture are being un-

dermined today by judicial supremacists. They are carrying 

out a revolution in our system of government, and most 

Americans don’t realize it because it has happened stealthily 

and sporadically over the last fifty years.  Activist judges 

have been legislating a liberal agenda that opposes religious 

values, conventional morality, the Constitution, and even 

the right of American citizens to govern ourselves.

A supremacist is one who believes in or advocates the 

supremacy of a particular group. The threat to America 
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comes precisely from those who believe in and advocate 

the supremacy of one particular group— judges— over the 

lawful wishes of the people.

Textbooks still say that we have three balanced branches 

of government— but textbooks are badly behind the times 

because one branch has assumed authority over the other 

two. Today, we are suffering from the oppressive rule of 

judicial supremacists who have replaced the rule of law 

with the rule of judges.

We respect the proper role of judges. We need judges, 

and we need a properly functioning judicial branch. We 

need judges for the same reason that baseball needs um-

pires. Someone has to call the balls and strikes and resolve 

close plays. But umpires are never allowed to change the 

rules of the game. We would not tolerate an umpire who 

called a batter out after two strikes. As Chief Justice John 

G. Roberts Jr. said in his confi rmation hearings, “ I  will 

remember that it’s my job to call balls and strikes and not 

to pitch or bat.”

The assault by the judicial supremacists against the 

Constitution and the rule of law is the most serious issue 

facing our political system today. I f unchecked, judicial 

supremacy will continue to grow like a cancer and destroy 

our republic.  

This book describes what judges have done to our na-

tion and explains how the Constitution contains all the tools 

needed to rescue America from the tyranny of judges.





he united states constitution did not create 

judicial supremacy or consign us to be ruled by a 

judicial oligarchy. On the contrary, the Constitution

separated the vast powers of the federal government into 

three branches—legislative, executive, and judicial—with 

an ingenious system of checks and balances so that each 

branch can serve as a continuing check on the others. We 

call this the separation of powers, and our state governments 

are also modeled on the same design. James Madison wrote 

in Federalist  that this system is the best way to achieve 

the twin goals of liberty and justice. By “so contriving the 

interior structure of the government,” Madison wrote, “its 

several constituent parts may, by their mutual relations, be 

the means of keeping each other in their proper places.” 

But Congress, the legal establishment, and the Ameri-

can people have all failed in their duty to keep the judiciary 

in its proper place. 

c  C
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The uniq ue and brilliant design of our Constitution 

—the system of checks and balances, with each branch 

checking the power of the other two branches—has been 

replaced by the I mperial Judiciary. Judicial supremacists 

have grabbed unconstitutional powers for the courts, and 

Congress has failed to restrain their power grab. 

Our Constitution’s Framers designed the judicial branch 

to be the least powerful of the three branches. Alexander 

H amilton wrote in Federalist    that the judiciary “will 

always be the least dangerous” branch of government be-

cause it has the least capacity to “annoy or injure” our con-

stitutional rights. H is prediction was correct for a century 

and a half, but today the judiciary annoys and injures our 

constitutional rights to a shocking extent.

The U .S. Constitution vests “all” legislative powers 

in the Congress. That means no legislative powers are 

granted to the courts. Y et, over the past fifty years, judges 

have become increasingly activist—legislating from the 

bench, and writing their own policies and attitudes into 

the law. I n the latter half of the twentieth century, some of 

our most far-reaching social, economic and political deci-

sions have been made by judges rather than by our elected 

representatives. 

Judicial supremacists have:

 censored the P ledge of Allegiance in public schools

 removed the Ten Commandments from public 

schools, buildings, and parks

 changed the definition of marriage 
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banned the acknowledgment of G od in public 

schools, at graduations, and at football games

imposed taxes and spending of taxpayers’ money

rewritten laws of criminal procedures 

dismantled laws that protect internal security

imposed the social experimentation called forced 

school busing

upheld racial preferences and q uotas in hiring and 

college admissions

outlawed term limits for Members of Congress

rewritten laws on the conduct of elections

banned the Boy Scouts from public property

Judicial supremacists have in ven ted so - called rig hts such as: 

the right to abortion

the right to same-sex marriage licenses

the right to show and publish pornography, even 

with taxpayers’ money

the right of illegal aliens to receive taxpayer-paid 

benefits 

Judicial supremacists have arb itrarily  o verturn ed law s 

ado pted b y  majo rities in  statew ide ref eren da in : 

Ariz ona

Arkansas

California

Colorado

N ebraska

Washington State
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Judicial supremacists have set themselves up as a super-

ex ecutive an d g rab b ed autho rity  to  micro man ag e: 

schools

prisons

hiring standards

legislative reapportionment

the p r op er  r ol es

Social, economic, and political policies should be made by 

our elected representatives, not by judges. The American 

people should not allow judges to usurp the constitutional 

role of legislators. Judges have assumed authorities and 

responsibilities that the Constitution never gave them, and 

they are doing great harm—to our society, our culture, our 

institutions, our schoolchildren, and our right of self-gov-

ernment. We must not permit a judicial oligarchy to rule 

unchallenged. 

We need trial judges to resolve disputes based on ap-

plicable law. We want decisions reviewed by appellate courts 

to ascertain that the law was properly applied. But we do 

not want judges making new law, setting policies, usurping 

the authority of other branches of government, or imposing 

their own social and political views on our people. We do not 

want judges rewriting the Constitution under the pretense 

that they are interpreting it. Article V  of the Constitution 

provides a procedure for amending it, and the judiciary has 

no part in that process.

I t is not fashionable to q uestion the authority of the 

courts. N ot recogniz ing something as wrong for several 
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generations gives it a superficial appearance of being right 

and allows a noisy clamor to rise in its defense. Those 

who have profited by the expansion of judicial power have 

erected formidable barriers against change—and even 

against criticism.

Our country’s future depends on a courageous inq uiry 

into the constitutional errors that have allowed a judicial 

oligarchy to rule over us. This book will help the American 

people replace longstanding assumptions and fallacies with 

the truth. This book offers simple facts, plain reasons, and 

common sense. 

We repeatedly hear the maxim, “We are a nation of 

laws, not of men.” Our Constitution specifically defines 

itself—not the opinions of judges—as “the supreme law of 

the land.” But political judges have turned us into a govern-

ment of men, not of laws. Judicial grabs for power have been 

escalating for a half century and there is no end in sight.

One of the “usurpations” that caused Americans to 

declare our independence in  was royal rulers’ “declar-

ing themselves invested with P ower to legislate for us in 

all cases whatsoever.” The signers of the D eclaration of 

I ndependence knew that the essence of freedom is the 

right to be a self-governing people, to have laws made by 

representatives whom the voters elect, because government 

can justly exercise only such powers as are based on “the 

consent of the governed.” 

I f we are to remain a free and independent nation, we 

must reject judicial “usurpations,” that is, the pretense of 

judicial supremacists that they are “invested with P ower to 

legislate for us in all cases.”
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a l iving  and evol ving  constitution?

The judicial supremacists refuse to be bound by the words 

and the original understanding of the U nited States Con-

stitution. I nstead, they espouse the theory that the Consti-

tution is a “living” document which can change according 

to judicially directed “evolution.” “L iving” and “evolution” 

(or “evolving”) are code words used by judicial supremacists 

to express their conceit that they can substitute meanings 

that were never present in the Constitution or our statutes. 

Activist judges simply ignore the Constitution’s plain lan-

guage and original meaning.

 The late Supreme Court Justice William J. Brennan 

was a leading advocate of these supremacist ideas. I n a 

speech he delivered on N ovember , , he argued for 

“the evolution of constitutional doctrine” and for law itself 

“to rethink its role.” Brennan said that in previous eras “the 

function of law was to formaliz e and preserve (accumulated) 

wisdom,” but “over the past  years L aw has come alive 

as a living process responsive to changing human needs.” 

H e bragged that “evolution of constitutional law has been, 

in fact, a moving consensus,” and that “our constitutional 

guarantees and the Bill of R ights are tissue paper bastions 

if they fail to transcend the printed page.”

L isten to the arrogance of Brennan’s proclamation of 

judicial supremacy: “The Supreme Court has been, and is, 

called upon to solve many of the most fundamental issues 

confronting our democracy, including many upon which our 

society, consciously or unconsciously, is most deeply divided, 
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and that arouse the deepest emotions. Their resolution, one 

way or the other, often rewrites our future history.” 

That is the mindset of liberal elitist judges, who have 

convinced themselves that they  should rule over Americans 

of lesser status. The Constitution does not give judges 

any authority to evolve or transcend its language. N obody 

“called upon” nine life-tenured, unelected, unaccountable 

justices to solve the fundamental issues confronting us and 

to dictate our “future history.” We must call up on our elected 

representatives to reject these unconstitutional notions.

Another famous liberal Supreme Court activist, the late 

Justice William O. D ouglas, called the D ue P rocess Clause 

in the U .S. Constitution “the wildcard to be put to such use 

as the judges choose.” In light of D ouglas’s controversial L as 

V egas gambling connections, his metaphor was apt. 

The D ue P rocess Clause is included in both the Fifth 

and Fourteenth Amendments: no person shall be deprived 

of “life, liberty, or property, without due process of law.” 

That language, which applies, respectively, to the federal 

government and the states, was clearly intended to ensure 

that lawful procedures are used by our government. For 

example, the clause means that accused criminals are en-

titled to their day in court. The clause was never intended 

to determine what should or should not be a crime.

The judicial supremacists have used this clause as a 

wildcard by expanding “due process” to include sub stantiv e 

rights. I t was used most famously in D red S cott v . S anford 

()  to expand the rights of slaveowners and in Roe v . W ade 

()  to declare a right to abortion. There is no authority 
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in the Constitution for this creative use of the term “due 

process.”

U nder “substantive due process,” the judicial suprema-

cists assert that the federal courts have the discretion to 

create new substantive rights not mentioned in the Con-

stitution and to decide what substantive rights should be 

protected and how extensive that protection should be. 

Substantive due process has become the fundamental legal 

theory upon which the judicial activists depend for decisions 

that have no basis in the Constitution, and it has been cited 

in more than one hundred Supreme Court decisions since 

Roe v . W ade in .

The attitude of activist justices that they can treat the 

Constitution like “tissue paper,” which they can change by 

playing a “wildcard,” is totally contrary to the intent of the 

Constitution and must not be tolerated. The trouble with 

some judges is that once they are appointed to the federal 

judiciary, they seem to think they have been anointed to rule 

over the rest of us. They pretend they are interp reting the 

Constitution when in fact they are just writing their own 

opinions into the law. They selectively choose language to 

reach preordained conclusions without concern for fidelity 

to the text, a practice that H arvard law professor L aurence 

Tribe calls the “free-form” approach.

Americans do not want to live under an I mperial Judi-

ciary. We still adhere to the Constitution, the separation of 

powers into three branches of government, and the rule of 

law—and we expect judges to abide by them, too.

The concept of a “living” and “evolving” Constitution 

has taken root in the political arena. When Al G ore was 
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asked during his  campaign what kind of judges he 

would appoint, he replied, “I  would look for justices of the 

Supreme Court who understand that our Constitution is 

a living and breathing document, that it was intended by 

our founders to be interpreted in the light of the constantly 

evolving experience of the American people.”

This heresy has spread throughout the judicial system. 

The Massachusetts high court, which mandated the grant-

ing of same-sex marriage licenses in G oodridge v . D ep art-

m ent of P ub lic  H ealth () , ruled that “civil marriage is 

an evolving paradigm.” The word “evolving” was used to 

suggest that there are no enduring standards and that con-

stitutions can be rewritten by power-grabbing judges. The 

word “paradigm” was used to suggest that the traditional 

worldview about marriage is temporary and has no rational 

basis.  Y ou know that judges are engaging in activism when 

they use such code words as “evolving” and “paradigm.”

The word “originalist” has come into our national 

vocabulary to describe judges who base their decisions on 

the Constitution as written and not on the pretense that 

the Constitution is evolving. Originalism is not a new 

idea. As explained by Justice Antonin Scalia in a speech 

at V anderbilt U niversity on March , , “Originalism 

was the dominant philosophy until fi fty years ago. . . . The 

Constitution is not a living organism.” 

Thomas Jefferson was really advocating originalism 

when he wrote: “On every q uestion of construction, [we 

should]  carry ourselves back to the time when the Consti-

tution was adopted; recollect the spirit manifested in the 

debates; and instead of trying [ to fi nd]  what meaning may 



t h e  s u p r e m a c i s t s

be sq ueez ed out of the text, or invented against it, conform 

to the probable one in which it was passed.” 

Chief Justice John Marshall, expressing the same point 

of view, wrote in M arb ury  v . M adison that the Constitution 

has “committed to writing” the limits on the powers of the 

governmental departments, so that those “limits may not 

be mistaken or forgotten.” To disregard its limits, Marshall 

wrote, is to “reduce . . . to nothing what we have deemed the 

greatest improvement on political institutions—a written 

constitution.”  

As Justice Scalia told the V anderbilt students, “Most 

people think the battle is conservative versus liberals when 

it’s actually originalists versus living constitutionalists.” 

new  judg es can’t sol ve sup r em acy  p r ob l em s

The federal courts today are precariously balanced between 

activists who support a radical agenda and constitutionalists 

who adhere to the Constitution. I t is important to elect a 

P resident who will appoint only constitutionalist judges—

but that alone will not solve the problem because too many 

judicial supremacists have life tenure, and too many judges 

become supremacists after they taste judicial power.

P resident Clinton appointed almost half of all federal 

judges now serving, and federal judges appointed by P resi-

dents Carter and Johnson are still deciding cases. P residents  

N ixon and G eorge H . W. Bush both appointed some activist 

judges, and a N ixon-appointed judge on the N inth Circuit 

(Alfred G oodwin) wrote the infamous P ledge of Allegiance 

decision in  (N ewdow v . U .S . Congress) . 
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Seven of the nine justices currently serving on the 

Supreme Court were appointed by R epublican presidents. 

Someone once asked D wight Eisenhower if he had made 

any mistakes as P resident that he later regretted. I ke replied: 

Y es, two, and they’re both sitting on the Supreme Court. 

While the American people typically have the oppor-

tunity to correct a bad election result after four years, a bad 

legal precedent can last for decades or even centuries. Justice 

William O. D ouglas was appointed to the U .S. Supreme 

Court because P resident Franklin D . R oosevelt wanted 

to replace what he called the “nine old men” with young, 

liberal justices. D ouglas stayed on the Court for thirty-six 

years (writing twelve hundred opinions), through the terms 

of P residents H arry Truman, D wight Eisenhower, John F. 

K ennedy, L yndon B. Johnson, R ichard N ixon, and G erald 

Ford. D ouglas’s prejudice against religion grew so intense 

that he even q uestioned the constitutionality of chaplains 

in the armed services and the words “I n G od We Trust” 

on our money.

When he was a member of Congress, G erald Ford tried 

(unsuccessfully)  to have D ouglas impeached because of 

his money dealings with L as V egas gamblers. Four times 

Justice D ouglas took a wife “for better or for worse . . . until 

death do us part,” and he divorced three of his wives. Y et, 

the American people were locked in a judicial embrace 

with D ouglas no matter how outrageous his decisions or 

behavior. 

Alexander H amilton wrote in Federalist   that he ex-

pected Congress to use its discretion to make appropriate 

“exceptions and regulations” to keep the judiciary “the least 
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dangerous” of the three branches of government. I t’s long 

overdue for Congress to protect us from dangerous judges 

who are assaulting fundamental American principles.

the coup  d’é tat

Judge R obert H . Bork describes some of the enormous 

damage that activist judges have inflicted on America in his 

book Coercing V irtue: T he W orldwide Rule of Judges. H e finds 

that the courts are dominated by faux intellectuals of the 

L eft who, unable to persuade the people or the legislatures, 

“avoid the verdict of the ballot box” by engaging in “politics 

masq uerading as law.” We are “increasingly governed not 

by law or elected representatives, but by unelected, unrep-

resentative, unaccountable committees of lawyers applying 

no law other than their own will.” 

All over the nation, special interest advocacy groups 

are forum-shopping to find judges willing to bypass the 

Constitution and write their own social and sexual prefer-

ences into the law. P laintiffs are seeking out judges willing 

to cooperate in deconstructing our culture by abolishing 

the P ledge of Allegiance and the Ten Commandments to 

please the atheists, and by abolishing marriage standards 

and anti-pornography statutes to induce the nation to 

condone unrestricted sex.

Judges are not trained to consider the trouble their 

rulings may cause. When judges rewrite laws regarding 

social policy, they are generally clueless about the poten-

tial conseq uences. Judges lack the necessary information 

to make political and social policy decisions, they don’t 
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have the political processes to ensure that diverse interests 

are represented, and they don’t hold hearings to assess the 

damage they might cause.

Americans believe that revolutionaries usually come 

dressed in military garb, but Judge Bork details how Amer-

ica has suffered a coup d’é tat by men and women in black 

robes who have changed the rule of law to the rule of 

judges. H ere is how Justice Antonin Scalia describes what 

happened: “What secret knowledge, one must wonder, is 

breathed into lawyers when they become justices of this 

Court, that enables them to discern that a practice which 

the text of the Constitution does not clearly proscribe, and 

which our people have regarded as constitutional for  

years, is in fact unconstitutional?     . . . D ay by day, case 

by case, [ the Court]  is busy designing a Constitution for a 

country I  do not recogniz e.”

The cancer of judicial supremacy will not go away until 

the American people rise up and repudiate it. I t’s time for 

the American people to notify their elected representa-

tives, federal and state, that it is their mission to restore 

the Constitution with its proper balance among the three 

branches of the federal government. We must save self-

government from the rule of judges. The whole future of 

America depends on it.





  J u d g es R ew r ite t h e Con st it u t ion

•  For an early use of the term “ living Constitution,” see “ M r. 
Justice Black and the Living Constitution,”  H ar v ar d  L aw  
R ev iew   ().

•  Justice W illiam J. Brennan’s November ,  speech was 
given at Park School, Baltimore, M aryland.

•  Justice W illiam O. Douglas’s “ wildcard” metaphor was q uoted 
in “Are W e Ready for T ruth in Judging? ” by W . Forrester,  
A m er ican  B ar  A ssoc iat ion  J ou r n al  ().

• T he legal doctrine of “substantive due process,” and how it has 
been abused, is concisely ex plained in Th e Tem p t in g  of A m er ica 
by Robert H. Bork (Free Press, ), -.

• T he word “paradigm” was popularized by a  philosophy 
book, Th e S t r u c t u r e of S c ien t ific  R ev olu t ion s by T homas K uhn. 
T he book denied that scientific progress had a rational basis.

• T he Jefferson q uotation is from his Letter to W illiam John-
son ( June , ) in W r i t i n g s of Th om as J effer son  ,  (A. 
Lipscomb ed., ).

N otes
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•  Justice Scalia’s “a country I  do not recognize” is from his dissent 
in B oar d  of Cou n t y  Com m ission er s v . U m beh r  (). 

•  Robert H. Bork gives a useful definition of activist judges: 
“Activist judges are those who decide cases in ways that have 
no plausible connection to the law they purport to be apply-
ing, or who stretch or even contradict the meaning of that law. 
T hey arrive at results by announcing principles that were never 
contemplated by those who wrote and voted for the law. T he 
law in q uestion is usually a constitution, perhaps because the 
language of a constitution tends to be general and, in any event, 
judicial overreaching is then virtually immune to correction by 
the legislature or by the public.” Coer c in g  V ir t u e: Th e W or ld w id e 
R u le of J u d g es by Robert H. Bork (AE I  Press, ), -.

•  Robert H. Bork wrote in a January , , W all S t r eet  J ou r n al 
op-ed: “ T he Supreme Court has created a more permissive 
abortion regime than any state had enacted; prohibited any 
ex ercise or symbol of religion touching even remotely upon 
government; made the death penalty ex tremely difficult to 
impose and ex ecute; disabled states from suppressing pornog-
raphy; catered to the feminist agenda, including outlawing state 
all-male military schools; created a labyrinth of procedures 
making criminal prosecutions ever more difficult; used racial 
classifications to ex clude children from their neighborhood 
public schools; perverted the political process by upholding 
campaign finance limits that shift political power to incum-
bents, journalists and labor unions; licensed the advocacy 
of violence and law violation; and protected as free speech 
computer-generated child pornography. T hese decisions are 
activist, i.e., not plausibly related to the actual Constitution.” 

  J u d g es Cen sor  A c k n ow led g m en t  of G od

•  A list of the acknowledgments of G od in all 5 0  state constitu-
tions is in: Th e Ten  Com m an d m en t s &  Th eir  I n flu en ce on  A m er i-
can  L aw  by W illiam J. Federer (Amerisearch, ), -.



LESSON ONE

JUDGES REWRITE THE CONSTITUTION

QUESTIONS FOR DISCUSSION:
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or  decades, the P ledge of Allegiance has been re-

cited daily by millions of schoolchildren. D epictions 

of the Ten Commandments appear on thousands of 

public properties, including the U .S. Supreme Court. 

Against the wishes of Congress, state legislatures, and the 

American people, unelected judges have been assaulting 

our right to acknowledge G od.

L awsuits filed by atheists may soon target other ac-

knowledgments of G od. Our national motto is “I n G od We 

Trust,” and it is enshrined on our currency. I n our N ational 

Anthem, we sing “In G od is our trust” and “P raise the P ower 

that hath made and preserved us a N ation.” 

All three branches of the federal government, as well 

as our military, have always acknowledged G od. Congress 

opens each session with a prayer. The P resident issues 

Thanksgiving and other proclamations acknowledging G od 

and usually ends his speeches with “G od bless America.” 

c  C
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The U .S. Supreme Court starts each day with “G od save 

the U nited States and this H onorable Court.” All public 

officials, including the P resident and all judges, swear an 

oath to uphold the Constitution “so help me G od.” Most 

of us use this same oath when we swear to tell the truth in 

legal proceedings. These customs have persisted for more 

than two centuries.

Our nation’s founding document, the D eclaration of 

I ndependence, acknowledges G od as our Creator, Supreme 

L awgiver, Supreme Judge, Source of all R ights, and P atron 

and P rotector. 

G od has been specifically acknowledged in all state 

constitutions. Among the powers reserved to the states 

under the Tenth Amendment of the U .S. Constitution is 

surely the power to write their own constitutions. 

N othing in the Constitution confers on the federal 

courts the final authority to decide how other entities of 

government may acknowledge G od.

assaul t on the p l edg e

D espite the tremendous role that the P ledge of Allegiance 

has played in American life for many decades, on June , 

, the N inth Circuit U .S. Court of Appeals handed 

down a  to  ruling in N ewdow v . U .S . Congress banning 

the P ledge of Allegiance from the public schools because 

of its words “under G od.” The dissenting judge emphasiz ed 

how ridiculous it is to claim that the P ledge of Allegiance 

violates the Establishment Clause of the First Amendment: 

“Such phrases as ‘I n G od We Trust’ and ‘under G od’ have 
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no tendency to establish a religion in this country or to sup-

press anyone’s exercise, or non-exercise, of religion, except 

in the fevered eye of persons who most fervently would like 

to drive all tincture of religion out of the public life of our 

polity. Those expressions have not caused any real harm of 

that sort over the years since , and are not likely to do 

so in the future.”

When the N inth Circuit on March , , voted to 

deny the req uest for a rehearing en b anc , one of the dissent-

ing judges asked, “D oes atheism become the default religion 

protected by the Establishment Clause? ”

Congress’s reaction to the N ewdow decision was dra-

matic. On the same day as the original anti-P ledge ruling, 

a resolution of appropriate indignation was adopted by the 

U .S. H ouse of R epresentatives by a vote of  to  and 

by a Senate vote of  to . When the full N inth Circuit 

refused to reconsider this outrageous decision, the H ouse 

reaffirmed its support for the P ledge by a vote of  to , 

and the Senate did likewise by  to . 

Two cheers for Congress. But words are cheap, and 

Congress has done nothing substantial to fulfill its consti-

tutional duty to correct this judicial outrage. 

When the N ewdow case reached the Supreme Court in 

the summer of , the justices decided to duck the issue 

and dismissed it on the technicality that N ewdow lacked 

standing to sue. As Chief Justice R ehnq uist said in his 

dissent, this technicality was “like the proverbial excursion 

ticket—good for this day only.”

This evasion saved the Court the embarrassment of 

confronting the argument that the abolition of “under G od” 
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in the P ledge would be the logical result of its long series 

of anti-religion decisions. As Justice Thomas wrote in his 

concurrence, “adherence to L ee would req uire us to strike 

down the P ledge policy.” L ee v . W eism an ()  was the 

decision banning school invocations, which is now gleefully 

cited in all anti-G od litigation. 

Before we rejoice that public school children may 

continue to recite the P ledge, we should face the fact 

that fi ve of the nine justices (including Justice K ennedy) 

voted to dismiss the N ewdow case on procedural grounds 

alone. They were eager to outlaw the P ledge, but probably 

feared that such a decision might help to re-elect G eorge 

W. Bush in N ovember. The justices decided to wait for a 

more opportune time. N ewdow brought another case and 

on September ,  successfully got a Jimmy Carter– ap-

pointed judge in California to rule the P ledge in public 

schools unconstitutional again.

N ewdow’s case was not the only one of its kind. I n July 

, a federal judge barred P ennsylvania teachers from 

obeying a state law req uiring them to lead their classes in 

reciting the P ledge or singing the N ational Anthem. On 

appeal, the Third Circuit unanimously affirmed this deci-

sion (Circle S chool v . P ap p ert, ) .  I n August , the 

acl u persuaded another federal district judge to block a 

Colorado law req uiring teachers to lead the P ledge, even 

though the law had a religious exception and exempted 

teachers who were not U .S. citiz ens.  

P ublic opinion has always been strongly in favor of 

having schoolteachers lead the P ledge. Children are not 

compelled to join in the recitation if it is contrary to their 
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religion, but one atheist parent should not be permitted to 

silence the entire class. Massachusetts G overnor Michael 

D ukakis’s veto of a state law req uiring teachers to lead the 

P ledge became a major issue in the  P residential cam-

paign and helped to elect G eorge H .W. Bush. 

one nation under  g od

The First Amendment states: “Congress shall make no law 

respecting an establishment of religion, or prohibiting the 

free exercise thereof; . . .”  The American Civil L iberties 

U nion (acl u) , atheist lawyers, and activist judges have 

been trying to make us believe that the acknowledgment of 

G od by public officials, or by anyone on public property, is 

a violation of those words and therefore must cease. They 

are acting contrary to what the First Amendment says as 

well as to our entire political and legal tradition. 

G od has always been part of the American ideology and 

experience. I n the D eclaration of I ndependence, Thomas 

Jefferson described our rights as G od-given. This means 

that our rights are natural and inborn, not a grant from a 

king or the government.

The term “nation under G od” as used in the P ledge of 

Allegiance was populariz ed by P resident Abraham L incoln 

in the G ettysburg Address in : “. . . a new nation, con-

ceived in liberty and dedicated to the proposition that all 

men are created eq ual . . . that this nation under G od shall 

have a new birth of freedom, and that government of the 

people, by the people, for the people, shall not perish from 
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the earth.” I t is ludicrous to suggest that Thomas Jefferson 

or Abraham L incoln was trying to establish a religion. 

I n the s, during the Cold War, the phrase “nation 

under G od” gained increased popularity as a way of distin-

guishing America from “godless communism,” which was 

aggressively atheistic and intolerant of religion. Our lead-

ers preferred to describe America in positive, not negative, 

terms. They didn’t want to say “we have individual rights 

because we’re not ruled by kings or commies.” Jefferson and 

L incoln were known for their eloq uence, and saying we are 

a “nation under G od” is surely a better way of endorsing 

our traditional American ideals. 

Atheist pressure groups and activist judges are now 

claiming that public acknowledgments of G od are some-

how unconstitutional. I t’s hard, though, to find Americans 

sincerely offended by the acknowledgment of G od. 

 

new dow ’s day  in cour t

When D r. Michael N ewdow personally appeared in oral 

argument to ask the Supreme Court to ban teachers from 

reciting “under G od” in the P ledge of Allegiance, the athe-

ists thought he had a compelling legal case. Over the last 

several decades, the Supreme Court again and again has 

censored and excluded prayer and morality from public life 

and schools.  

A simple acknowledgment of G od in public schools?  A 

moment of silence in school?  P osting the Ten Command-

ments in classrooms?  A student-arranged invocation at 
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graduation?  A student-led prayer before a football game?  

The Supreme Court has said no, no, no, no, and no. I n no 

other area of the law have the liberals enjoyed such a run-up 

of victories over such a long period of time.

The religion-haters’ mischievous use of the federal 

courts has persisted because the American public has not 

been paying attention and because the legal community has 

propagated the myth that the Constitution is whatever the 

Supreme Court says it is.

N ewdow looked at the long series of pro-atheist Su-

preme Court rulings and concluded that these precedents 

req uire removing “under G od” from the P ledge. The athe-

ists assumed the Court was ripe for the ultimate censor-

ship to prevent our society from acknowledging the very 

nature of our existence. Their victory would relegate the 

D eclaration of I ndependence, the G ettysburg Address, 

and countless presidential proclamations to the status of 

historical curiosities.

At the oral argument before the Supreme Court, Jus-

tice John P aul Stevens showed his hostility to religion by 

supporting N ewdow. Justice D avid Souter expressed the 

secularists’ argument that “under G od” doesn’t really mean 

under G od, calling the P ledge’s mention of G od “so tepid, 

so diluted then so far, let’s say, from a compulsory prayer 

that in fact it—it should be, in effect, beneath the con-

stitutional radar.” H is metaphor was revealing; under the 

radar is exactly where the secularists want to conceal G od, 

so that no reference to G od is ever noticeable in public or 

in school.
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N ewdow probably thought he was scoring points in his 

oral argument when he said that adding the words “under 

G od” to the P ledge in the s was contrary to the spirit 

of its original purpose and divided the country between 

those who are religious and those who are not. U nder 

q uestioning, he had to admit that “under G od” was voted 

into the P ledge by an act of Congress that was “apparently 

unanimous.” Chief Justice William R ehnq uist commented, 

“Well, that doesn’t sound divisive.” N ewdow retorted, 

“That’s only because no atheist can get elected to public 

office.” At that point, spectators broke into spontaneous 

applause, confirming that most Americans do not want 

atheists running our country.

The day after the oral argument, an Associated P ress 

poll reported that nine out of ten Americans want “under 

G od” to remain in the P ledge. When P resident Bush was 

asked during his second presidential debate in  what 

kind of judge he would nominate to the Supreme Court, he 

replied, “I  wouldn’t pick a judge who said that the P ledge 

of Allegiance couldn’t be said in a school because it had the 

words ‘under G od’ in it.”

the ten com m andm ents on tr ial

The Supreme Court banned the Ten Commandments from 

public school classrooms in . P rivate funds had been 

raised to place framed depictions of the Ten Command-

ments in K entucky classrooms, but in S tone v . G raham  the 

Supreme Court ordered them removed. 
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That action by the judicial supremacists started a 

national campaign to remove the Ten Commandments 

from public buildings and parks all over the country. Most 

of these lawsuits were instigated by the American Civil 

L iberties U nion or Americans U nited for Separation of 

Church and State.

Since , twenty-eight cases have been fi led to chal-

lenge displays of the Ten Commandments in public build-

ings, sq uares and parks, including twenty-four since . 

I n U tah the acl u even announced a scavenger hunt with a 

priz e for anyone who could find another Ten Command-

ments monument that the acl u could persuade an activ-

ist judge to remove. These monuments are worth a lot of 

money to the acl u because federal law allows generous 

legal fees to be recovered for every Ten Commandments 

lawsuit the acl u wins.

The most famous Ten Commandments case unfolded 

in Montgomery, Alabama, where the acl u sued to force 

removal of a Ten Commandments monument that had been 

installed in the colonnaded rotunda of the Alabama State 

Judicial Building on August , , by Alabama Chief 

Justice R oy Moore. Shaped like a cube, this four-foot-tall 

monument displayed the Ten Commandments on the top. 

Each of the four sides of the cube featured famous Ameri-

can words: “L aws of nature and of nature’s G od” from the 

D eclaration of I ndependence () , “I n G od We Trust” 

from our national motto () , “One nation under G od, 

indivisible, with liberty and justice for all” from our P ledge 

of Allegiance () , and “So help me G od” from the oath 

of office in the Judiciary Act () . The remaining space on 
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the sides of the cube was filled with q uotations from famous 

Americans such as G eorge Washington, Thomas Jefferson 

and our first Chief Justice John Jay, from British jurist Wil-

liam Blackstone, and from our N ational Anthem.

The acl u filed suit to have the monument removed, and 

found a Carter-appointed federal judge willing to intervene 

in a state court matter. Myron H . Thompson was confirmed 

as a federal judge by the D emocrat-controlled Senate in 

 just a few months before the R eagan landslide. 

Judge Thompson held a week-long trial, then ruled 

the Ten Commandments monument unconstitutional 

and ordered it removed from the State Judicial Building. 

I t took him seventy-six pages to present his rationale in 

G lassroth v . M oore () . Thompson’s principal holding 

was that “the Chief Justice’s actions and intentions” violate 

the Establishment Clause of the First Amendment. U n-

able to demonstrate that the monument itself violates the 

First Amendment, Thompson rested his decision on Chief 

Justice Moore’s speeches, writings, campaign literature, and 

associations.

Thompson, who personally went to view the monu-

ment, pronounced “the solemn ambience of the rotunda” 

and “sacred aura” about the monument as additional reasons 

why it is unconstitutional. H e pretended to see the “sloping 

top” of the Ten Commandments tablets as unconstitution-

ally making the viewer think that they are an open Bible 

in disguise.

The “aura” about the monument was augmented, he 

said, by its location “in front of a large picture window 

with a waterfall in the background,” so that you really can’t 
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miss seeing the monument. Thompson concluded that “a 

reasonable observer” would “feel as though the State of 

Alabama is advancing or endorsing, favoring or prefer-

ring, Christianity.” I t surely is a non seq uitur to say that 

a picture window and waterfall somehow transform the 

Ten Commandments, which belong to Jewish law, into an 

endorsement of Christianity.

Judge Thompson ordered the Ten Commandments 

removed because three attorney plaintiffs “consider the 

monument offensive. I t makes them feel like outsiders.” 

But no atheist has any plausible claim to be offended by a 

reference to something he thinks does not exist. Atheists 

feign offense simply as a way to censor expressions of faith 

by others. I n any case, nobody has a constitutional right 

not to be offended.

The strangest lines in this opinion were Judge Thomp-

son’s repeated references to Chief Justice Moore’s belief in 

“the Judeo-Christian G od.” Thompson accused Moore of 

“an obvious effort to proselytiz e” on behalf of his Judeo-

Christian religion and even of being “uncomfortably too 

close” to supporting the adoption of a “theocracy.” Thomp-

son said it would be “unwise and even dangerous” to define 

the word “religion” in the First Amendment, but then used 

the word “religion” or “religious”  times in his opinion.

This case had nothing to do with establishing a religion 

or a church, which the Establishment Clause forbids. The 

case simply posed the q uestion whether the First Amend-

ment prohibits us from acknowledging G od on public prop-

erty or in a public forum, and the answer should be no. 
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judicial  cat- and- m ouse

I n D uluth, Minnesota, a controversy over a Ten Com-

mandments monument donated by the Fraternal Order 

of Eagles, which stood outside its city hall for forty-seven 

years, led to thirteen months of wrangling, public rallies, a 

lawsuit, and  published letters to the editor. The D uluth 

N ews T rib une urged settlement out of fear that paying the 

acl u’s attorney’s fees could cost the city up to ,. I n 

October , to settle the lawsuit, the city council moved 

the monument to property owned by Comfort Suites. 

H oping to avoid litigation, L aCrosse, Wisconsin, sold 

its Ten Commandments monument and the land under it to 

the Fraternal Order of Eagles, which had donated it to the 

city years earlier. The Freedom from R eligion Foundation 

sued the city anyway. A Carter-appointed federal judge or-

dered the city to “undo the sale” and remove the monument. 

The Seventh Circuit reversed that decision in . 

I n a Missouri town named H umansville, population 

, the school district is paying , to a woman who 

sued to get an activist judge to order the removal of a Ten 

Commandments plaq ue the siz e of a legal pad that had 

been hanging on the cafeteria wall for six years.  

I n N ebraska, an anonymous acl u atheist sued the city 

of P lattsmouth to remove a Ten Commandments monu-

ment (that he claims “alienates” him) which is situated in 

an isolated corner of a large city park. H e won his case 

before an Eighth Circuit panel, but the full Eighth Circuit 

overturned that decision in August .
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Everett, Washington, spent , defending a granite 

Ten Commandments monument that stood for decades in 

front of its old city hall.  

The Sixth Circuit in A CL U  of O hio v . A shb rook  () 

upheld a district court ruling that a state court judge must 

remove a Ten Commandments poster from his courtroom. 

H e also displayed a Bill of R ights poster, but that didn’t 

save him.  

Five G eorgia counties placed Ten Commandments 

displays in their courthouses. A federal judge ordered one 

removed; the others face challenges.

A district court judge in the Tenth Circuit tossed out 

a suit challenging a Ten Commandments monument in 

P leasant G rove P ark in Salt L ake City, U tah, which had 

been donated by the Fraternal Order of Eagles in .

By , three federal circuits had held Ten Command-

ments displays unconstitutional, but four federal circuits 

and one state supreme court had held that the Ten Com-

mandments are constitutional.

Finally, the U .S. Supreme Court dealt with the Ten 

Commandments issue in two inconsistent  to  decisions 

on June , . I n V an O rden v . P erry , the Court allowed 

the Ten Commandments to be displayed on the grounds of 

the Texas State Capitol, but in M cCreary  County  v . A CL U  

of K entuc k y  the Court banished the Ten Commandments 

from courthouses. 

According to the Court, displaying the Ten Com-

mandments outside a building is permissible, but inside 

a building it is not. Since most of the hundreds of Ten 

Commandments monuments in the open air were installed 
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as a promotion for Cecil B. D eMille’s wonderful movie 

T he T en Com m andm ents, that’s acceptable because it had a 

secular motive. But the Ten Commandments display in the 

K entucky courthouse was suspected of being installed with 

a religious motive, so the Supreme Court won’t allow it.  

The incoherence of these two decisions is evident in the 

Court’s explanation of why the Ten Commandments must 

be removed from courthouses all over the country, but not 

from the walls of the Supreme Court building itself.  The 

tablets that Moses is carrying, the Court argued, do not 

have all the words spelled out. 

Justice Souter declared that “suing a state over religion 

puts nothing in a plaintiff’s pocket.” On the contrary, the 

lawsuits against religion that now clutter our courts are 

fueled by a federal law allowing enormous attorney’s fees 

to the winners. When groups such as the acl u win their 

cases, they receive extravagant attorney’s fees at the expense 

of local taxpayers.

Barry L ynn, director of Americans U nited for Separa-

tion of Church and State, summed up the Supreme Court’s 

long-awaited ruling: “These decisions guarantee there will 

be far more lawsuits.” H e is correct about that; decisions 

about the Ten Commandments on a case by case basis assure 

that we will have many more supremacist decisions based 

on the current whims of the justices.

p r ay er  in school s

The judicial supremacists’ war on the acknowledgment of 

G od began in  when the Supreme Court banned prayer 
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in public schools in E ngel v . V itale. The prayer at issue in 

that case was in no way an establishment of religion or 

even a sectarian prayer. I t simply read: “Almighty G od, 

we acknowledge our dependence upon Thee, and we beg 

Thy blessing upon us, our parents, our teachers and our 

Country.”

N o school was ordered to use this prayer; it was merely 

recommended as a prayer that schools could use. N o child 

was compelled to recite the prayer; children who did not 

wish to say the prayer could remain silent or leave the room. 

Teachers were forbidden to make any comment about a 

child who left the room.

Justice P otter Stewart’s dissent went to the core of 

the problem: “The Court has misapplied a great consti-

tutional principle. I  cannot see how an ‘official religion’ is 

established by letting those who want to say a prayer say 

it. On the contrary, I  think that to deny the wish of these 

school children to join in reciting this prayer is to deny 

them the opportunity of sharing in the spiritual heritage 

of our nation.”

E ngel v . V itale is a major example of the new judicial 

supremacy embarked upon by what became known as the 

Warren Court, headed by Chief Justice Earl Warren from 

 to . E ngel was widely criticiz ed at the time. L egal 

scholars recogniz ed that the Court was treading on new 

territory outside the proper scope of judicial authority.

In a major speech, Erwin G riswold, dean of the H arvard 

L aw School, said the Court had no business voiding the 

prayer. “Congress had made no law,” he said in reference 

to the wording of the First Amendment, and “those who 
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wrote the ‘establishment of religion’ clause might be rather 

perplexed by the use which has been made of it in .” 

G riswold said “it was unfortunate that the q uestion 

involved in the E ngel case was ever thought of as a matter 

for judicial decision.” Furthermore, “it was unfortunate that 

the Court decided the case, one way or the other” because 

“there are some matters which are essentially local in nature 

. . . to be worked out by the people themselves in their own 

communities.”

P ointing out that there was nothing compulsory about 

the prayer, G riswold added, “I n a country which has a great 

tradition of tolerance, is it not important that minorities, 

who have benefited so greatly from that tolerance, should 

be tolerant, too? ” But the minority atheists are supremely 

intolerant, and they found judicial supremacists who were 

all too eager to overturn two centuries of American school-

children’s acknowledgment of G od.

I t’s easy to track increased public dissatisfaction with 

the public schools from that date forward. I n case after case 

since E ngel v . V itale, the Supreme Court has carried on a 

relentless campaign against any mention of G od in public 

schools. The Supreme Court prohibited K entucky from 

posting the Ten Commandments in schoolrooms (S tone v . 

G raham , ) , and prohibited Alabama public schools from 

having a daily moment of silence “for prayer and meditation” 

(W allace v . Jaffree, ) .

When the Court banned a prayer at graduation cer-

emonies in L ee v . W eism an () , Justice Scalia said in his 

dissent that this decision “lays waste a tradition that is as old 

as public school graduation ceremonies themselves.” By the 
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year , the Court had even banned prayers before foot-

ball games (S anta Fe I ndep endent S chool D istrict v . D oe) . 

I n , the federal courts started to extend prayer 

bans to adults. The Fourth Circuit U .S. Court of Appeals 

declared that it is unconstitutional for cadets attending 

V irginia Military I nstitute, a strict state military college, to 

be req uired to remain silent while a student chaplain recites 

this invocation before supper: “N ow O G od, we receive 

this food and share this meal together with thanksgiving. 

Amen.” Both the Fourth Circuit and the Supreme Court 

seemed to acknowledge that the plaintiffs had no standing 

to sue, but nevertheless allowed a ruling to stand that makes 

school officials personally financially liable if they reinstate 

the supper prayer (M ellen v . B unting) .

Another nationally prominent military college, the 

Citadel, then announced that it, too, would ban prayers 

rather than risk the expense of defending against a lawsuit. 

P rayers at other military academies are the acl u’s next 

targets.

Chief Justice R ehnq uist stated in S anta Fe I ndep endent 

S chool D istrict v . D oe that the Court “bristles with hostility 

to all things religious in public life.” Judge Bork says that 

activist judges are so thoroughly seculariz ed that “they not 

only reject personal belief but maintain an active hostility 

to religion and religious institutions.” The Supreme Court 

“has almost succeeded in establishing a new religion: secu-

lar humanism.” U nder recent First Amendment decisions, 

nude dancing before school football games would be a more 

acceptable form of expression than prayer. 



Judges Censor A c k nowledgm ent of  G od 

cr osses and seal s

The atheists have carried on a fi fteen-year battle to get 

supremacist judges to remove a twenty-nine-foot cross first 

erected some seventy years ago atop Mount Soledad in L a 

Jolla, California, as a memorial to World War i veterans. 

There had never been a complaint until the acl u fi led suit, 

calling the cross a violation of the Establishment Clause. 

The acl u has so far collected , in attorney’s fees for 

legal victories along the way. As part of the public campaign 

to save the cross, Congress passed a law, signed by P resident 

Bush, declaring it a national war memorial.

But on October , , a state court judge ruled it 

unconstitutional to transfer the cross and the land under it 

to the federal government under the deal approved by  

percent of the voters in a special election on July . The 

judge called the transfer “an unconstitutional preference of 

the Christian religion to the exclusion of other religions 

and non-religious beliefs.” 

The atheists have carried on similar campaigns to re-

move depictions of a cross in any county or city seal. Many 

local government entities surrender rather than risk the 

costs to defend the seal, especially when costs include not 

only their own attorney’s fees, but the acl u’s as well.  

The acl u demanded that L os Angeles County remove a 

tiny cross from the L os Angeles County seal, one of nearly 

a doz en symbols included in the seal. One look at the seal 

shows how ridiculous this demand was. A third of the seal 

and the centerpiece is the G reek goddess P omona stand-

ing on the shore of the P acifi c Ocean. The acl u doesn’t 
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object to her; portrayals of pagan goddesses are acceptable. 

Both side sections of the seal depict California motifs: the 

Spanish galleon S an S alv ador, a tuna fi sh, a cow, the H olly-

wood Bowl, two stars representing the movie and television 

industries, oil derricks, and a couple of engineering instru-

ments that signify L os Angeles’ industrial construction and 

space exploration. The cross is so tiny that it doesn’t even 

have its own section and consumes perhaps two percent of 

the seal’s space.

R emoving the cross is a blatant attempt to erase history, 

to drop it down the Memory H ole, as G eorge Orwell would 

say. I t is just as reasonable to recogniz e the historical fact 

that California was settled by Christians who built missions 

all over the state as it is to honor the Spanish ship, the S an 

S alv ador, which sailed into San P edro H arbor (named after 

St. P eter)  on October , .  N evertheless, the county 

caved in to the acl u’s threats and began to spend , 

to put a newly designed seal on buildings, cars, employee 

uniforms, letterheads, and websites.

The atheists and secularists who are determined to wipe 

out any public recognition of religion are indefatigable in 

seeking plaintiffs for their litigation.  I n addition to the 

many Christmastime challenges to N ativity scenes, targets 

in the last couple of years have included:

An open Bible under glass inside a four-foot stone 

monument near the entrance to a courthouse in 

H ouston that was erected as a memorial to philan-

thropist William S. Mosher. (The judge in S taley  

v . H arris County  ordered the county to remove the 
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Bible “within ten days” and to pay plaintiff “, 

in attorney’s fees and expenses within ten days.”) 

The case is on appeal to the Fifth Circuit.  

A Theodore R oosevelt q uotation engraved on the 

mahogany walls of one of R iverside, California’s 

oldest courtrooms that reads “The true Christian 

is the true citiz en.”   

“I n G od We Trust” on the front of the D avidson 

County (N orth Carolina) G overnment Center. 

Christmas trees in public buildings in P asco County, 

Florida, which allegedly were religious symbols. 

the acl u’s w ar  on the b oy  scouts

The American Civil L iberties U nion has sued the Boy 

Scouts fourteen times over the last twenty-five years. The 

acl u objects to the Boy Scout oath: “On my honor, I  will 

do my best to do my duty to G od and my country, and to 

obey the Scout L aw, to help other people at all times, to 

keep myself physically strong, mentally awake and mor-

ally straight.” Those policies have been building character 

in boys for the last ninety years. Character development 

and value-based leadership training are central to the Boy 

Scouts’ mission. Most Americans think the Boy Scouts is a 

terrifi c organiz ation that trains boys to be better citiz ens.

I n the most widely publiciz ed of these court cases, B oy  

S couts v . D ale () , the Supreme Court ruled  to  to 

uphold the right of the Boy Scouts to prevent homosexu-

als from being Scout leaders. D espite losing that case, the 

acl u has continued to harass the Boy Scouts and try to 
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chase them off all public properties. The acl u claims the 

Boy Scout oath violates the First Amendment if recited on 

public property.

I n D ecember , the U .S. D epartment of D efense 

caved in to an acl u lawsuit and agreed to stop sponsoring 

four hundred Boy Scout troops and to warn military bases 

worldwide not to directly sponsor Boy Scout troops.

For over two decades, the Boy Scouts have held a 

q uadrennial jamboree on military property in V irginia 

attracting forty thousand Scouts and three hundred thou-

sand parents and spectators.  The federal Jamboree Statute 

authoriz ed the Secretary of D efense to loan eq uipment 

necessary for the event. I n July , federal district court 

Judge Blanche M. Manning, a Clinton appointee, knocked 

out the Jamboree law in W ink ler v . Chicago S chool Reform  

B oard of T rustees. She didn’t bother to hold a trial on the 

issue; she just enjoined the government from obeying the 

Jamboree statute.

The acl u is now carrying on a campaign to get su-

premacist judges to expel the Boy Scouts from every public 

school in the country. I n  the acl u threatened the Boy 

Scouts with massive litigation if they did not abandon all 

their school charters. The Scouts have been trying to fi nd 

non-school sponsors so they can meet at public schools as 

an independent group.

our  r el ig ious her itag e

The banning of the acknowledgment of G od from public 

life and from public schools is not req uired by the Consti-



Judges Censor A c k nowledgm ent of  G od 

tution. I t is a malicious campaign invented and pursued by 

the judicial supremacists of the last fifty years. P reviously, 

the Court’s attitude toward religion was eloq uently stated 

in the  Supreme Court decision of Church of the H oly  

T rinity  v . U nited S tates: “N o purpose of action against re-

ligion can be imputed to any legislation, state or national, 

because this is a religious people. This is historically true. 

From the discovery of this continent to the present hour, 

there is a single voice making this affirmation.” 

The Court listed the religious origins of our society 

such as the first colonial grant to Sir Walter R aleigh in 

, the first charter of V irginia in , the Fundamental 

Orders of Connecticut in -, the charter of privileges 

granted by William P enn to P ennsylvania in , the D ec-

laration of I ndependence, and the constitutions of all the 

individual states. Concluding, the Supreme Court ruled: 

“There is no dissonance in these declarations. There is a 

universal language pervading them all, having one mean-

ing; they affirm and reaffirm that this is a religious nation. 

These are not individual sayings, declarations of private 

persons: they are organic utterances; they speak the voice 

of the entire people.”

As late as , none other than Supreme Court Justice 

William O. D ouglas wrote that “We are a religious people 

whose institutions presuppose a Supreme Being” (Z orach 

v . Clauson) . But since , the judicial supremacists have 

been fiercely determined to expurgate every mention of 

religion from the schoolhouse.

Justice Scalia’s dissent in the  case that held the 

Ten Commandments in the K entucky courthouse un-



t h e  s u p r e m a c i s t s

constitutional (M cCreary  County  v . A CL U  of K entuc k y )  is 

an eloq uent and current recitation of America’s religious 

heritage, showing why it is simply not  true, as the Court’s 

majority proclaimed, that “the First Amendment mandates 

governmental neutrality between . . . religion and nonre-

ligion.”

The issue of the acknowledgment of G od will not go 

away. The notorious L em on test, first announced in L em on 

v . K urtz m an () , encourages the filing of lawsuits so that 

activist judges can censor any mention of G od or religion 

on the ground that it has a religious purpose, has a religious 

effect, or increases an entanglement of government with 

religion. This permits judicial supremacists to manipulate 

the test any way that suits them.

What damage will the Supreme Court do with its next 

doz en cases on religion?  Will the American people allow 

the judicial supremacists to continue denying our heritage, 

keeping our children ignorant of our history, changing our 

culture, and censoring our precious words?  Or, are we go-

ing to put a stop to the usurpations of the activist judges?  

That is our challenge.
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•  Justice Scalia’s “a country I  do not recognize” is from his dissent 
in B oar d  of Cou n t y  Com m ission er s v . U m beh r  (). 

•  Robert H. Bork gives a useful definition of activist judges: 
“Activist judges are those who decide cases in ways that have 
no plausible connection to the law they purport to be apply-
ing, or who stretch or even contradict the meaning of that law. 
T hey arrive at results by announcing principles that were never 
contemplated by those who wrote and voted for the law. T he 
law in q uestion is usually a constitution, perhaps because the 
language of a constitution tends to be general and, in any event, 
judicial overreaching is then virtually immune to correction by 
the legislature or by the public.” Coer c in g  V ir t u e: Th e W or ld w id e 
R u le of J u d g es by Robert H. Bork (AE I  Press, ), -.

•  Robert H. Bork wrote in a January , , W all S t r eet  J ou r n al 
op-ed: “ T he Supreme Court has created a more permissive 
abortion regime than any state had enacted; prohibited any 
ex ercise or symbol of religion touching even remotely upon 
government; made the death penalty ex tremely difficult to 
impose and ex ecute; disabled states from suppressing pornog-
raphy; catered to the feminist agenda, including outlawing state 
all-male military schools; created a labyrinth of procedures 
making criminal prosecutions ever more difficult; used racial 
classifications to ex clude children from their neighborhood 
public schools; perverted the political process by upholding 
campaign finance limits that shift political power to incum-
bents, journalists and labor unions; licensed the advocacy 
of violence and law violation; and protected as free speech 
computer-generated child pornography. T hese decisions are 
activist, i.e., not plausibly related to the actual Constitution.” 

  J u d g es Cen sor  A c k n ow led g m en t  of G od

•  A list of the acknowledgments of G od in all 5 0  state constitu-
tions is in: Th e Ten  Com m an d m en t s &  Th eir  I n flu en ce on  A m er i-
can  L aw  by W illiam J. Federer (Amerisearch, ), -.
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•  No justice signed the Supreme Court’s opinion ex pelling the 
T en Commandments from schools in S t on e v . G r ah am , which 
it issued in a per curiam decision. Nor did the Court allow 
oral argument or even full briefi ng in the case, as is customary. 
I nstead, the Court simply banned the T en Commandments 
outright based merely on a petition for certiorari, reversing 
the K entucky judiciary. T he Court decried that the posted T en 
Commandments might “ induce the schoolchildren to read, 
meditate upon, perhaps to venerate and obey, the Command-
ments.” M any parents and teachers today wish that students 
would obey the Commandments and thereby restore order to 
our schools.

•  Carter-appointed Judge M yron T hompson’s judicial supremacy 
ex tends beyond the T en Commandments case. For nineteen 
years, he has held control of a case alleging discrimination, 
infl icting enormous injury and costs on the State of Alabama 
(R ey n old s v . M c I n n es, ). T he E leventh Circuit U.S. Court 
of Appeals reversed one of his decisions in that case and said 
this about his general handling of that case: 

“After  years of hearing following hearing, order after order, 
appeal and more appeals, it is fair to ask what has been accom-
plished and what remains to be done. T he answer, it appears, 
is not enough has been accomplished and a lot remains to be 
done. T his unwieldy litigation has been affl icting the judicial 
system and draining huge amounts of public funds from the 
State of Alabama for much too long. T he amounts are stag-
gering. Fifty million dollars in public funds has been spent on 
attorney’s fees alone in the case. An additional . million 
has been paid out in consultant and ex pert costs, bringing the 
total litigation costs to the State of Alabama to more than  
million, and that cost is growing at a rate of around ,. 
each and every month. T he fi gure does not even include the 
close to  million in contempt fi nes that the State has paid 
and continues to pay at the rate of ,. per month. I f 
the contempt fi nes are included in the total, the case has cost 
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the tax payers of the State of Alabama  million so far, and 
the tab is increasing at the rate of ,. per month.”

Despite this rebuke, the case continues to run out of control 
and causes damages that are far in ex cess of what was alleged 
in the fi rst place. By the end of , Alabama had paid  
million in ex penses and fi nes on this case.

•  Dean G riswold’s speech was published in the W ash in g t on  S tar , 
M arch , .

•  T he Court’s hostility to religion started with nonbinding dicta 
in E v er son  v . B oar d  of E d u cat ion  (). Justice Hugo Black 
wrote for the majority: “ T he ‘establishment of religion’ clause 
of the First Amendment means at least this: Neither a state 
nor the Federal G overnment can set up a church. Neither can 
pass laws which aid one religion, aid all religions, or prefer one 
religion over another.”

T he decision itself permitted New Jersey to use tax  money 
for school buses sending children to Catholic and other pri-
vate schools, and was thus not particularly hostile to religion. 
But subseq uent decisions have cited E v er son  dicta to argue 
that government cannot “aid all religions,” and therefore must 
promote secularism. Justices Scalia and T homas are the only 
ones on the current Supreme Court who acknowledge the er-
rors in this reasoning. T he Constitution was never intended 
to prohibit state policies that benefit all religions.

  J u d g es R ed efin e M ar r iag e 

•  T he rejected federal E q ual Rights Amendment (era) read: 
“ E q uality of rights under the law shall not be denied or abridged 
by the United States or by any State on account of sex .” During 
the ten-year battle for ratification, -, some era advo-
cates denied that era would req uire the granting of marriage 
licenses to same-sex  couples, but most legal scholars admitted 
this because the plain meaning of the amendment prohibits 
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he defi nition of  m ar r iag e as the union of a 

man and woman as husband and wife has pre-

vailed throughout our legal history. G ay activ- 

ists have been eager for years to get the government to issue 

marriage licenses to same-sex couples. U nable to persuade 

the American people, the gay lobby has sought out activist 

judges to assert judicial supremacy.

The gays achieved their fi rst victory in H awaii. I n , 

the H awaii state supreme court ruled that the denial of 

marriage licenses to same sex couples was discriminatory 

and unconstitutional under H awaii’s state Eq ual R ights 

Amendment, which mandates “eq uality . . . on account of 

sex.” The people of H awaii then rebuked the court, passing 

a constitutional amendment in  to overturn the B aehr v . 

L ewin decision. A similar decision was rendered by a lower 

court in Alaska in , and that decision was overturned 

by a state constitutional amendment that same year. 

c  C

Judges Redefi ne M arriage

T
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The next move was in V ermont in , where the state 

supreme court ordered the state legislature to grant all the 

benefits and privileges of marriage to same-sex couples. 

The V ermont state legislature should not have allowed the 

court to tell it what statute to pass, but it did, and in  

V ermont governor H oward D ean signed the nation’s first 

“civil union” law.

On N ovember , , Massachusetts judges shocked 

the nation. I t’s hard to find a more outrageous example of 

activist judges asserting judicial supremacy than the  to  

decision in G oodridge v . D ep artm ent of P ub lic  H ealth by the 

Massachusetts supreme court mandating same-sex marriage 

licenses. The Massachusetts state constitution was written 

by John Adams and adopted in , and any notion that it 

was intended to include same-sex marriage is absurd. With 

elitist arrogance, the slim four-person majority bragged: 

“Certainly our decision today marks a significant change 

in the definition of marriage as it has been inherited from 

the common law, and understood by many societies for 

centuries.” 

I ndeed, it does. The Massachusetts court even issued a 

special advisory opinion telling the legislature what sort of 

marriage law to pass (O p inions of the Justices to the S enate, 

February , ) .

After acknowledging that for three centuries Mas-

sachusetts defined civil marriage as stated in Black’s L aw 

D ictionary—“the legal union of a man and woman as hus-

band and wife”—the Massachusetts judicial supremacists 

declared that there is no “rational basis” for that definition, 

and ordered this new definition of marriage: “We construe 
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civil marriage to mean the voluntary union of two persons 

as spouses, to the exclusion of all others.” 

Contrary to the Massachusetts decision, there is indeed 

a “rational basis” for the unanimity of the state and federal 

legislatures throughout American history that marriage 

should be publicly recogniz ed as the union of a husband 

and a wife. The American people and our elected repre-

sentatives have concluded that marriage is a moral good to 

be protected and encouraged. All social science statistics 

confirm that traditional marriage is good for women, good 

for men, good for children, and good for society. 

Massachusetts judges had no authority to change the 

definition of marriage. They simply convinced themselves 

that they alone could change social policy and make new 

law. They did no analysis of the conseq uences of the social 

policy they mandated.

The dissenting judges in the Massachusetts same-sex 

marriage case understood that judicial supremacy was the 

underlying offense in this shocking decision: “What is at 

stake in this case is not the uneq ual treatment of individu-

als or whether individual rights have been impermissibly 

burdened, but the power of the L egislature to effectuate 

social change without interference from the courts. . . . The 

power to regulate marriage lies with the L egislature, not 

with the judiciary.”

A concurring opinion in G oodridge v . D ep artm ent of 

P ub lic  H ealth cited the Massachusetts state Eq ual R ights 

Amendment as one authority for the decision to legaliz e 

same-sex marriages. The state er a was added as Article cvi 

of the Massachusetts Constitution in . I t provides that 
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“Eq uality under the law shall not be denied or abridged 

because of sex, race, color, creed or national origin.”

Judge Cordy’s dissent (joined by both other dissent-

ing judges)  reminded the court that just before the  

election when the voters adopted the state er a, the official 

Massachusetts commission charged with the duty of ad-

vising the voters about er a’s effect issued this statement: 

“An eq ual rights amendment will have no effect upon the 

allowance or denial of homosexual marriages. The eq ual 

rights amendment is not concerned with the relationship 

of two persons of the same sex; it only addresses those laws 

or public-related actions which treat persons of opposite 

sexes differently.”

The G oodridge decision’s partial reliance on the Mas-

sachusetts er a to legaliz e marriage between people of the 

same sex caused ucl a law professor Eugene V olokh to 

post on his website: “P hyllis Schlafly said it would be like 

this.”  V olokh concluded: “So the Massachusetts er a did 

contribute to constitutional protection for homosexual 

marriage—as the opponents of the er a predicted, and as 

the supporters of the er a vehemently denied.”

I t is fortunate that the proposed federal Eq ual R ights 

Amendment was defeated in a ten-year legislative battle, 

from  to . The word used in the Amendment was 

“sex” (not women, as many were falsely led to believe), so 

the er a if ratified would have given the mantle of the U .S. 

Constitution to same-sex marriages.

The Massachusetts case is part of a national gay rights 

strategy to make same-sex marriage a new constitutional 

right. The legal advocacy firm called Freedom to Marry 
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is joined in this effort by the G ay  L esbian Advocates  

D efenders (g l ad) , the acl u, L ambda L egal, now  L egal 

D efense and Education Fund, and H uman R ights Watch. 

They seek from judicial supremacists what they cannot win 

from elected legislatures. 

I t is unfortunate that Massachusetts’ public officials 

responded to the assault on marriage with words but not 

actions. P rotesting that they oppose same-sex marriage, 

they knuckled under to the judicial supremacists and echoed 

the mantra that the court’s decision is the law of the land. 

The failure of Massachusetts’ elected officials promptly to 

use every legal weapon at their disposal to protect marriage 

encouraged judicial activists in other states, notably Cali-

fornia, to indulge in similar same-sex mischief.

tak ing  sides in the cul tur e w ar

The gay activists’ campaign to bypass the legislative process 

and use judicial supremacists to achieve their goals has been 

going on for some years. I n Rom er v . E v ans () , the 

Supreme Court overturned the decision of the majority of 

the people of Colorado who, by statewide referendum, had 

prohibited localities from granting a special protected status 

to homosexuals. Without any authority from the Constitu-

tion or citation of any applicable legal precedent, the Court 

ruled that Colorado’s Amendment  was  without a rational 

basis and was “born of animosity” toward homosexuals. 

I t would be more accurate to say that the Supreme 

Court’s own decision was without a constitutional basis and 

was born of animosity toward traditional moral standards 
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and people who hold them sacred. Animosity is appar-

ently a q uality that judicial supremacists, but not voters, 

are permitted to have.

I n Rom er, Justice Anthony K ennedy’s majority deci-

sion stated: “Amendment  confounds this normal process 

of judicial review. I t is at once too narrow and too broad.” 

When Justice K ennedy said that Amendment  confounded 

judicial review, he meant that it confounded judicial su-

premacy. Amendment  would have limited the ability of 

the judges to invent new rights for homosexuals. When 

K ennedy said Amendment  was both “too narrow and 

too broad,” he was spouting a contradiction to cover his 

failure to find any constitutional justification for invalidat-

ing Colorado’s law.

 I n Rom er, there was no case or controversy in the 

usual sense; there were some homosexuals and leftists who 

thought the amendment was bad policy, and the Court 

agreed. Amendment  was very simple and straightforward; 

the majority of Colorado voters understood its purpose 

and approved it. When K ennedy denied that Amendment 

 had “any identifiable legitimate purpose,” he was taking 

sides in the culture war. 

The same-sex-marriage activists know that the legal 

profession is predisposed to redefine marriage. The dissent-

ing justices in L awrence v . T ex as (the  Supreme Court 

decision that voided the Texas sodomy law) warned that 

the Supreme Court is imbued with the “law profession’s 

anti-anti-homosexual culture.” As Justice Scalia said in his 

dissent, L awrence v . T ex as “is the product of a law-profes-
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sion culture, that has largely signed on to the so-called 

homosexual agenda,” and “the Court has taken sides in 

the culture war.” The G oodridge decision mandating same-

sex marriage licenses was the predictable conseq uence of 

L awrence v . T ex as. 

The out-of-the-mainstream attitudes expressed in the 

majority opinion in L awrence v . T ex as dealt a devastating 

blow to long-standing American laws and beliefs about 

morals and self-government, striking down our right to 

legislate against immoral actions, and doing so without 

advancing any argument that reasonably relates to the U .S. 

Constitution. N o constitutional argument justified the de-

cision that created the new right of sodomy. The decision 

evolved out of the social preferences of the justices and their 

pandering to liberal elites. 

Justice K ennedy, who wrote the majority opinion, based 

it on “an emerging awareness that liberty gives substantial 

protection to adult persons in deciding how to conduct 

their private lives.” I t’s obvious that using the criterion of 

“emerging awareness” gives much more latitude to the ju-

dicial supremacists who want to impose their avant-garde 

doctrines than does adhering to the Constitution, the text 

of the laws, and the intent of the people.

In L awrence v . T ex as, Justice K ennedy overturned a U .S. 

Supreme Court precedent of only seventeen years earlier 

(B owers v . H ardwic k , ) . This is the same Justice K en-

nedy who upheld legaliz ed abortion in P lanned P arenthood 

v . Casey  ()  on the ground that the Court’s legitimacy 

depends on upholding the Roe v . W ade ruling of nineteen 
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years earlier. This is also the same Justice K ennedy who 

thumbed his nose at the votes of the majority of Coloradans 

in Rom er v . E v ans in . 

not a civil  r ig hts issue

Whining about discrimination, the gay lobby is trying to 

position the Massachusetts ruling as a logical expansion of 

the s civil rights movement. I t isn’t. G ays can already 

get marriage licenses on exactly the same terms as anyone 

else. Everyone is eq ually barred from marrying another 

person who is under a certain age, or too closely related, 

or of the same sex, or already married to another. Sound 

reasons underlie all these req uirements, which apply eq ually 

to everyone, male and female.

Same-sex marriage licenses are not needed to permit 

a small number of people to choose alternative lifestyles; 

they are already doing that. G ays already have the liberty 

to live their lives as they choose, create partnerships, set up 

housekeeping, share income and expenses, make contracts 

and wills, and transfer property. 

What gays now demand is public approval and govern-

ment support for a lifestyle that others believe is immoral 

(like adultery and bigamy). That amounts to the minority 

forcing the majority to license what it disapproves. I t would 

force the rest of us to accept a public judgment that personal 

desire outweighs the value of traditional marriage and the 

need of children for a married mother and a father. I t would 

give entitlements to gay couples in the areas of tax policy, 

education and classroom curricula, adoption, government 
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spending, the military, and Social Security benefits.

Advocates of same-sex marriage pretend that the ap-

plicant gays are the only relevant parties. That is plainly 

false since any license is an authoriz ation by the state for 

the benefit of the public. L egislatures, not courts, should 

have the power to decide whether to issue a new type of 

license for marriage. 

I f personal desire is to become the only criterion for 

public recognition of marriage, if eq ual rights and nondis-

crimination req uire us to be neutral about who is eligible 

for marriage, how then can we deny marriage to those who 

want to marry a child, or a very close relative, or more than 

one wife?  These practices are common in some countries.

I f a thirteen-year-old girl can exercise “choice” to “con-

trol her own body” and get an abortion, why can’t she have 

the choice to marry?  The G oodridge decision ruled that “the 

right to marry means little if it does not include the right 

to marry the person of one’s choice.”

The eq ual protection and eq ual rights arguments of 

the homosexuals are totally phony and are clear admissions 

that the homosexuals intend to achieve their goals through 

the courts. America does not treat everyone eq ually, and 

the Constitution does not req uire it. The treatment of in-

dividuals under the federal income tax law is dramatically 

uneq ual. Many valid laws give benefits or protections to 

designated groups, such as widows (in the Social Security 

system), to children (in anti-pornography legislation), and 

to various people based on need. Many laws impose obli-

gations uneq ually on designated groups (such as military 

draft registration and service) . State governments grant 
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and deny licenses for doz ens of activities, from fishing to 

gun ownership, using regulations that discriminate among 

different groups. They are certainly constitutionally justified 

in licensing traditional marriage but not licensing disfavored 

marital arrangements.

Traditional marriage is based on the beautiful words “to 

have and to hold from this day forward, for better for worse, 

for richer for poorer, in sickness and in health, forsaking 

all others, to love and to cherish, till death do us part.” 

Marriage must continue to be recogniz ed as the essential 

unit of a stable society wherein husbands and wives provide 

a home and role models for the rearing of children. The 

American people and our elected representatives absolutely 

have a rational basis for concluding that marriage between 

a man and a woman should be protected and encouraged. 

Marriage must not be changed to mean merely two con-

senting persons agreeing to share q uarters and apply to the 

government and employers for economic benefits. 

When the famous French commentator Alexis de To-

q ueville traveled the U nited States in the mid-nineteenth 

century, he recogniz ed that respect for marriage is very 

American: “There is certainly no country in the world where 

the tie of marriage is more respected than in America, or 

where conjugal happiness is more highly or worthily ap-

preciated. . . . While the European endeavors to forget his 

domestic troubles by agitating society, the American derives 

from his own home that love of order which he afterwards 

carries with him into public affairs.”

P resident G eorge W. Bush, in his  State of the 

U nion Address, properly labeled “activist judges” as the 



Judges Redefine M arriage 

enemy of traditional values and urged us to use “the con-

stitutional process” to remedy the problem. Bush called on 

Americans to defend marriage against activist judges who 

force “their arbitrary will” by court order “without regard for 

the will of the people and their elected representatives.” 

the b al l ot b ox vs. the judg es

Citiz ens in many states responded to the challenge from 

supremacist judges by passing state constitutional amend-

ments to defi ne marriage as the union of one man and one 

woman. N ebraska passed such a state constitutional amend-

ment in , N evada in , thirteen other states did 

likewise in , K ansas and Texas joined the list in . 

Added to the H awaii and Alaska amendments passed in 

, that makes nineteen states that have passed constitu-

tional amendments to protect traditional marriage. Several 

more states are expected to vote in .

H owever, the judicial supremacists struck again in 

Citiz ens for E q ual P rotection v . B runing () . U .S. D is-

trict Judge Joseph Bataillon repudiated the  percent of 

N ebraskans who voted for this constitutional amendment. 

H ere is its language: “Only marriage between a man and 

a woman shall be valid or recogniz ed in N ebraska. The 

uniting of two persons of the same sex in a civil union, 

domestic partnership or other similar same-sex relationship 

shall not be valid or recogniz ed in N ebraska.” Appointed 

by P resident Clinton, Judge Bataillon’s salient credential 

was his service as the N ebraska D emocratic P arty State 

Chairman from -. 
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H is argument that the N ebraska law violates the First 

Amendment because it “chills or inhibits advocacy” of 

same-sex marriages is a legal embarrassment: gays can 

continue to advocate their agenda all they want. Bataillon’s 

argument that the N ebraska law unfairly prohibits people 

from “entering into numerous relationships or living ar-

rangements” is also far-fetched. U nder the N ebraska law, 

gays can have any relationships they want, but they do not 

have the right to force the government or the people of 

N ebraska to recogniz e those relationships or accord them 

special privileges.

Same-sex marriage advocates have launched an attack 

on the federal D efense of Marriage Act (dom a) , which 

was overwhelmingly passed by Congress in :  to 

 in the H ouse,  to  in the Senate. I t was signed by 

P resident Clinton, and Senator John K erry was one of the 

few who voted against it.  

D OMA does two things. First, in everything that is 

touched by federal law or regulation, “the word ‘marriage’ 

means only a legal union between one man and one woman 

as husband and wife,” and “spouse refers only to a person 

of the opposite sex who is a husband or a wife.” Second, 

Congress used its power under the “full faith and credit” 

provision of the Constitution to legislate that no state can 

be req uired to recogniz e another state’s adoption of same-

sex marriage.

In compliance with the federal dom a, thirty-nine states 

have enacted their own state dom as, and nineteen states 

put defense of marriage in their state constitutions. Even 
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liberal California passed a voter initiative (P roposition ) 

in  to protect marriage with  percent of the vote.  

But the gay-rights lobby is determined to knock out 

dom a. I t survived the fi rst two lawsuits against it, one in 

Florida and one in California, but lawyers and commenta-

tors predict that it’s only a matter of time before a judge 

declares it unconstitutional.  

Will Congress just grumble but do nothing to stop out-

of-control judges from replacing self-government with their 

imperial edicts?  I f Congress fails to restrain judges from 

violating dom a, we can expect anti-marriage atrocities to 

continue as an unelected judiciary remakes America into a 

society that undermines traditional marriage.
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the tax payers of the State of Alabama  million so far, and 
the tab is increasing at the rate of ,. per month.”

Despite this rebuke, the case continues to run out of control 
and causes damages that are far in ex cess of what was alleged 
in the fi rst place. By the end of , Alabama had paid  
million in ex penses and fi nes on this case.

•  Dean G riswold’s speech was published in the W ash in g t on  S tar , 
M arch , .

•  T he Court’s hostility to religion started with nonbinding dicta 
in E v er son  v . B oar d  of E d u cat ion  (). Justice Hugo Black 
wrote for the majority: “ T he ‘establishment of religion’ clause 
of the First Amendment means at least this: Neither a state 
nor the Federal G overnment can set up a church. Neither can 
pass laws which aid one religion, aid all religions, or prefer one 
religion over another.”

T he decision itself permitted New Jersey to use tax  money 
for school buses sending children to Catholic and other pri-
vate schools, and was thus not particularly hostile to religion. 
But subseq uent decisions have cited E v er son  dicta to argue 
that government cannot “aid all religions,” and therefore must 
promote secularism. Justices Scalia and T homas are the only 
ones on the current Supreme Court who acknowledge the er-
rors in this reasoning. T he Constitution was never intended 
to prohibit state policies that benefit all religions.

  J u d g es R ed efin e M ar r iag e 

•  T he rejected federal E q ual Rights Amendment (era) read: 
“ E q uality of rights under the law shall not be denied or abridged 
by the United States or by any State on account of sex .” During 
the ten-year battle for ratification, -, some era advo-
cates denied that era would req uire the granting of marriage 
licenses to same-sex  couples, but most legal scholars admitted 
this because the plain meaning of the amendment prohibits 
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all discrimination “on account of sex .” Senator Sam E rvin Jr., 
the leading constitutional lawyer in the U.S. Senate until his 
retirement, stated in Raleigh, NC (Feb. , ): “ I  don’t know 
but one group of people in the United States the era would 
do any good for. T hat’s homosex uals.” Senator E rvin told the 
U.S. Senate that era’s req uirement to recognize same-sex  mar-
riages illustrates “ the radical departures from our present system 
that the era will bring about in our society.” He placed in the 
Con g r ession al R ecor d  (M ar. , ) similar testimony by legal 
authorities Professor Paul Freund of the Harvard Law School 
and Professor James W hite of the M ichigan Law School. 
T his analysis was also supported in Perkins and Silverstein, 
“ T he Legality of Homosex ual M arriage,”  Y ale L aw  J ou r n al 
, - ( Jan. ), and in the leading tex tbook on sex  
discrimination used in U.S. law schools, S ex  D isc r i m i n at ion  
an d  t h e L aw  by Barbara A. Babcock, Ann Freedman, E leanor 
Holmes Norton and Susan Ross (Little Brown, ).

• UCLA Professor E ugene Volokh’s q uote is at http:/ /volokh.com/

•  T he tex t of Colorado’s Amendment : 

No Protected Status Based on Homosex ual, Lesbian, or Bi-
sex ual Orientation.

Neither the State of Colorado, through any of its branches 
or departments, nor any of its agencies, political subdivi-
sions, municipalities or school districts, shall enact, adopt or 
enforce any statute, regulation, ordinance or policy whereby 
homosex ual, lesbian or bisex ual orientation, conduct, practices 
or relationships shall constitute or otherwise be the basis of, 
or entitle any person or class of persons to have or claim any 
minority status, q uota preferences, protected status or claim 
of discrimination. T his Section of the Constitution shall be in 
all respects self-ex ecuting. 

•  T he states where the voters passed state constitutional amend-
ments to protect marriage as a relationship of a man and a 
woman are: Hawaii , Alaska , Nebraska , Nevada 
, M issouri , Louisiana , Arkansas , G eor-
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gia , K entucky , M ichigan , M ississippi , 
M ontana , North Dakota , Ohio , Oklahoma 
, Oregon , Utah , K ansas , T ex as . T hese 
nineteen state constitutional amendments passed by an average 
of more than  percent, ranging from  percent in Oregon 
(where the same-sex  marriage advocates carried on their most 
aggressive campaign) to  percent in M ississippi. T he eleven 
amendments that were on the ballot in November  all 
(ex cept Utah) passed with a majority that was signifi cantly 
larger than the vote for President Bush, which indicates that 
the power of this issue runs far deeper than party affiliation.

  J u d g es U n d er m in e U .S . S ov er eig n t y  

•  Justice Breyer made his statement on ab c News on July , . 

•  ab a president Alfred Carlton and Harvard Law School profes-
sor Laurence T ribe were q uoted by C N S N ews.com, July , .

•  G insburg is not known for her wit, but when she addressed the 
liberal lawyers of the American Constitution Society in August 
, she managed to show her disdain for both President Bush 
and Chief Justice W illiam Rehnq uist with a triple entendre.  
Referring to Supreme Court decisions, she urged us to get rid 
of “ the Lone Ranger mentality.” First, this was a personal slap 
at Bush because he is closely associated with the word ranger: 
his baseball club was the T ex as Rangers, and his top fundraisers 
are affectionately called Rangers. Second, G insburg’s remark 
was a not-so-subtle sneer at Bush’s foreign policy, which has 
been impudently criticized by snooty E uropeans for its cowboy 
approach. T hird, G insburg’s comment sniped at Rehnq uist, 
who had a small fi gurine of the Lone Ranger in his offi ce, 
reminding him of the years when he was the lone conservative 
on the Supreme Court.  G insburg’s Lone Ranger metaphor was 
characteristically feminist, as the feminists despise everything 
masculine, and Rangers are very masculine.  G insburg’s speech 
to the American Constitution Society was reported by the As-
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Judges U nderm ine

U .S . S ov ereignty

ver y  f eder al  of fi cial , including judges, upon 

taking office, takes this oath: “I , _ _ _ _ _  , do sol-

emnly swear (or affirm) . . . that I  will support and 

defend the Constitution of the U nited States against all 

enemies, foreign and domestic; that I  will bear true faith 

and allegiance to the same; . . . So help me G od.” What, 

therefore, should we say about a judge who bypasses the 

U .S. Constitution and laws and instead applies a foreign 

court’s opinion?  I s such a judge not faithless to his oath 

of office?  

Y et such rulings have become more and more freq uent. 

Six Supreme Court justices have cited foreign sources. Jus-

tice Stephen Breyer gleefully told G eorge Stephanopoulos 

on ab c’s W orld N ews T onight how the U nited States is 

changing “through commerce and through globaliz ation . . . 

[ and]  through immigration,” and that this change is having 

an impact on the courts. H e speculated on “the challenge” 

E
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of whether our U .S. Constitution “fits into the governing 

documents of other nations.”

Where did Justice Breyer get the idea that the U .S. 

Constitution should “fit” into the laws of other nations?  I f 

the U nited States can’t make its own laws, we cannot be a 

sovereign nation. Justice Breyer admitted his dalliance with 

foreign opinions at a meeting of top-level French lawyers in 

Washington in N ovember  (where he delivered a third 

of his speech in French), and again at the American Bar 

Association Convention in Chicago on August , .

I n a dissent in K night v . Florida () , Justice Breyer 

suggested that it was “useful” to consider court decisions 

on allowable delays of execution in I ndia, Jamaica, and 

Z imbabwe. Z imbabwe, indeed, has had a lot of experience 

with executions, but it’s hardly a country from which we 

should obtain guidance about due process.

Justice K ennedy couldn’t find any language in the U .S. 

Constitution to justify overturning the Texas sodomy law in 

L awrence v . T ex as () , so he invoked “other authorities” 

to rationaliz e his “emerging awareness” that “liberty” now 

means that the judiciary can grant more license in matters of 

sex. These non-American authorities included a committee 

advising the British P arliament, decisions of the European 

Court of H uman R ights, the European Convention on H u-

man R ights, a brief filed by former U nited N ations H igh 

Commissioner for H uman R ights Mary R obinson, and 

“other nations, too.” 

K ennedy overruled the Court’s anti-sodomy decision, 

B owers v . H ardwic k  () , brushing off what he called “the 

sweeping references by Chief Justice Burger [ in that case]  to 
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the history of Western Civiliz ation and to Judeo-Christian 

moral and ethical standards.” The judicial supremacists 

think it is their mission to dictate a new regime of sexual 

mores to replace our Judeo-Christian moral and ethical 

standards, which they believe are obsolete.

Justice K ennedy wrote in L awrence v . T ex as that “The 

right the petitioners seek [ to engage in homosexual sodomy]  

has been accepted as an integral part of human freedom 

in many other countries.” Failing to mention the countries 

where sodomy is a serious crime, he emphasiz ed the “val-

ues we share with a wider civiliz ation.” I n fact, most other 

countries do not share American values, and we certainly 

don’t want to share theirs.

Four other justices joined K ennedy’s majority decision 

without distancing themselves from his globalist reason-

ing or his inaccurate recitation of the history of sodomy 

laws in this country. Justice Scalia eloq uently dissented: 

“Constitutional entitlements do not spring into existence 

. . . because foreign nations decriminaliz e conduct.” H e 

called K ennedy’s words “dangerous dicta,” adding that the 

Supreme Court “should not impose foreign moods, fads or 

fashions on Americans.” 

L ooking to foreign countries for guidance about U .S. 

laws or court decisions not only is an interference with our 

sovereignty, but will diminish the precious constitutional 

rights that Americans enjoy. The proposed Constitution 

for the European U nion (eu)  is completely different from 

our great, long-lasting U nited States Constitution. Our Bill 

of R ights sets forth a list of individual rights against the 

government, whereas the eu constitution includes a long 
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list of entitlem ents to services to be provided by the govern-

ment such as education, paid maternity leave, health care, 

housing, and environmental protection. The eu constitution 

purports to req uire “eq uality” between men and women, but 

sets up a program to give “specific advantages in favor of 

the underrepresented sex.” 

I nstead of condemning K ennedy’s use of foreign courts 

to change U .S. laws, the president of the American Bar 

Association opined that “the concept of fundamental law 

knows no national boundaries.” H arvard law professor 

L aurence Tribe chimed in to “applaud” the “important 

insights” of the “global legal community.”

This is deceptive. I n fact, most other countries’ “concept 

of fundamental law” is far removed from ours. Most other 

countries flatly reject precious American rights, spelled out 

in our Bill of R ights, such as trial by jury. Other countries’ 

concepts of fundamental law may include such practices as 

same-sex marriages, polygamy, arranged marriages between 

cousins, so-called honor killings of women who reject the 

arrangements, cutting off hands as a punishment for theft, 

stoning to death as punishment for adultery, and prohibit-

ing the private ownership of guns.

Justices R uth Bader G insburg and Stephen Breyer, 

concurring in G rutter v . B ollinger () , cited a U nited 

N ations treaty to justify the U niversity of Michigan L aw 

School’s racial preferences: “The I nternational Convention 

on the Elimination of All Forms of R acial D iscrimination, 

ratified by the U nited States in  . . .  endorses special 

and concrete measures to ensure the adeq uate development 

and protection of certain racial groups . . . for the purpose of 
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guaranteeing them the full and eq ual enjoyment of human 

rights and fundamental freedoms.”

The Senate ratified that treaty under pressure from the 

Clinton Administration thirty years after P resident L yndon 

B. Johnson signed it. That is an example of how U nited 

N ations treaties come back to bite us by interfering with 

U .S. laws and customs.

In A tk ins v . V irginia () , citing an amicus brief from 

the European U nion, Justice John P aul Stevens rewrote 

the Eighth Amendment to outlaw capital punishment for 

those with low iq  scores. The eu warned us, Stevens wrote, 

that “within the world community, the imposition of the 

death penalty for crimes committed by mentally retarded 

offenders is overwhelmingly disapproved.” Justice Scalia 

retorted, “The views of other nations cannot be imposed 

upon Americans.” But five justices did impose foreign 

views on us. 

Justices Stevens, Souter, and G insburg again turned to 

a foreign authority in writing a  opinion. D issenting 

from a decision in favor of private property rights, they 

invoked the views of a foreign supreme court justice for the 

purpose of departing from the plain meaning of U .S. laws 

(B edRoc L im ited v . U nited S tates) .

Although the U .S. Constitution specifi cally endorses 

capital punishment and puts no restrictions on age, Justice 

Anthony K ennedy’s majority opinion in Rop er v . S im m ons 

()  cited foreign laws, “international opinion,” and 

even an unratifi ed treaty to rationaliz e overturning more 

than two hundred years of American law and history. 

Five justices—K ennedy, G insburg, Breyer, Stevens, and 
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Souter—rewrote the Eighth Amendment and overturned 

the laws of Alabama, Ariz ona, Arkansas, D elaware, Florida, 

G eorgia, Idaho, K entucky, L ouisiana, Mississippi, Missouri, 

N evada, N ew H ampshire, N orth Carolina, Oklahoma, 

P ennsylvania, South Carolina, Texas, U tah and V irginia, 

all states that allowed the death penalty for a seventeen-

year-old who commits a particularly shocking murder. 

The murder involved in this case was extremely brutal and 

premeditated.  

K ennedy’s main argument was that he saw a “trend” 

against juvenile capital punishment in foreign countries: 

since , seven countries (I ran, P akistan, Saudi Arabia, 

Y emen, N igeria, Congo, and China) have banned juvenile 

capital punishment. H owever, no such trend exists in the 

U nited States; since , only four U .S. states have legis-

lated against the juvenile death penalty (but none of them 

was executing juveniles anyway).  

K ennedy claimed that most other countries don’t ex-

ecute seventeen-year-olds. But most other countries don’t 

have due process– based capital punishment at all, so there 

is no distinction between criminals over and under age 

eighteen. Furthermore, most other countries don’t allow 

jury trials or other guarantees found in the Bill of R ights, 

so who knows whether the accused ever gets what we would 

call a fair trial?   More than  percent of jury trials are in 

the U nited States, and we certainly don’t want to conform 

to non-jury-trial countries.

The fi ve supremacist justices must think they can dic-

tate the evolution of treaties as well as of the Constitution. 

They cited the U nited N ations Convention on the R ights 
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of the Child, which our Senate year after year has refused to 

ratify. They also cited the I nternational Covenant on Civil 

and P olitical R ights, which the Senate ratifi ed only with 

a reservation specifi cally excluding the matter of juvenile 

capital punishment.  

As Justice Scalia pointed out in dissent, the Court’s in-

vocation of foreign law is both contrived and disingenuous. 

The big majority of countries reject U .S.-style abortion on 

demand, but the supremacist justices conveniently ignore 

that international opinion. Justice Scalia summed it up 

like this: “the basic premise of the Court’s argument—that 

American law should conform to the laws of the rest of the 

world—ought to be rejected out of hand.” 

Some state court judges are likewise infected with the 

itch to take guidance from foreign courts. The chief justice 

of the Massachusetts supreme judicial court (the court that 

issued the  G oodridge decision demanding same-sex 

marriage licenses) , Margaret Marshall, is “an advocate of 

mining the work of foreign courts,” according to a writer for 

the journal L egal A ffairs. That was the topic of Marshall’s 

post-G oodridge lecture at N ew Y ork U niversity L aw School. 

The reporter, who attended the lecture, received the clear 

impression that Marshall is strongly infl uenced by the high 

court of South Africa, which has promoted gay rights. 

Although Marshall (who is a South African native)  did 

not cite a South African court in G oodridge, H arvard law 

professor Martha Minow, who has known Marshall for 

fifteen years, commented that G oodridge “is like a South 

Africa decision.”
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Justice Margaret Marshall did, however, cite the Ca-

nadian court that approved same-sex marriage. I n one 

sentence, she managed to invoke foreign law, claim that 

judges can rewrite our country’s laws, and slyly assert that 

the Constitution is evolving: “We concur with this [Cana-

dian]  remedy, which is entirely consonant with established 

principles of jurisprudence empowering a court to refi ne a 

common-law principle in light of evolving constitutional 

standards.”

I n March , the European Court of H uman R ights 

in Strasbourg ruled that laws preventing convicted prisoners 

from voting in elections are a breach of their human rights. 

The court ruled that it cannot accept “an absolute bar on 

voting by any serving prisoner . . . .” 

N early all of America’s fifty states deny the franchise to 

prisoners and also impose some kind of restriction on voting 

by convicted felons who have been released from prison.  

Will the D emocrats now seek the votes of prisoners, citing 

the Strasbourg decision to persuade activist liberal judges 

to open up this new constituency?

the g insb ur g - o’connor  tw o- step

Justices R uth Bader G insburg and Sandra D ay O’Connor 

apparently can’t resist displaying their fascination with 

foreign opinion.

In August , G insburg joined H illary Clinton, Janet 

R eno, anti-P ledge-of-Allegiance judge Stephen R einhardt, 

and other legal elites from D emocratic administrations to 
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launch a new organiz ation called the American Constitu-

tion Society. I ts mission is to challenge the Federalist So-

ciety, which supports constitutionalist judges and America’s 

uniq ue system of federalism.

A Jimmy Carter appointee, Judge R einhardt, who may 

hold the modern record for being overturned the most 

times by the Supreme Court, set the tone of the conference, 

saying that the words “liberal judge” are not “dirty words.” 

H e urged judges to return to the liberal philosophy of Earl 

Warren, William Brennan, and William O. D ouglas.  

G insburg’s contribution was to tell the American Con-

stitution Society that “your perspective on constitutional 

law should encompass the world.” She urged her colleagues 

to look beyond our borders in handling death penalty and 

homosexual rights cases. She added, “Our island or lone 

ranger mentality is beginning to change.”

Justice O’Connor told the Southern Center for I n-

ternational Studies in Atlanta on October , , that 

“I  suspect that over time we will rely increasingly, or take 

notice at least increasingly, on international and foreign 

courts in examining domestic issues.”  

At a speech dedicating G eorgetown U niversity’s new 

international law center on October , , O’Connor 

said that international law “is vital if judges are to faithfully 

discharge their duties.” She continued, “International law is 

a help in our search for a more peaceful world.” She failed 

to give any example of international law preventing a war. 

The effort to import international law into the U nited 

States has nothing to do with promoting peace. The purpose 

is to give a veneer of respectability to liberals who want to 
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change our Constitution without obtaining approval of the 

American people through the amendment process.

Back on the public platform to address the American 

Society of I nternational L aw on April , , Justice 

G insburg again endorsed the practice of consulting for-

eign and international law. She ridiculed the notion that 

“the U .S. Constitution is a document essentially froz en in 

time as of the date of its ratifi cation”—forgetting that our 

Constitution has been successfully amended twenty-seven 

times since then. 

inter national  l aw  is p ol itics

I n addition to the unacceptable citations of foreign laws, 

treaties, court opinions, and briefs to decide U .S. cases, we 

hear judges, lawyers, and politicians talking casually about 

“international law.” That is not law as we understand the 

term at all; it is just international politics.

The people who seek global governance are using 

supremacist judges to put Americans in the noose of 

fabricated law (i.e., not passed by any legislature)  written 

(usually ex post facto) by foreign bureaucrats or U nited N a-

tions functionaries, and administered by foreign bureaucrats 

pretending to be judges. The goal of these globalists is the 

worldwide rule of judges.

A tremendous effort was made to lock the U nited States 

into the International Criminal Court (icc)  through a treaty 

negotiated during the Clinton Administration. Clinton 

signed the icc treaty on N ew Y ear’s Eve , one of his 

last acts as president. Fortunately, P resident G eorge W. 
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Bush unsigned the icc treaty in . I f the U .S. Senate had 

ratified the icc, U .S. troops and even government officials 

would be subject to prosecution by a court in the H ague, 

where Americans would not, of course, have U .S. Bill of 

R ights protections such as trial by a jury of their peers.

The impudence of these foreign courts knows no 

bounds. The icc claims jurisdiction over Americans even 

though we are not a party to the icc treaty. Our government 

should never acq uiesce in such judicial arrogance.

Further evidence of judicial power-grabbing includes 

the tribunals of the N orth American Free Trade Agreement 

(naf ta) . On February , , a naf ta tribunal ordered 

the U nited States to ignore U .S. environmental law and 

forthwith admit tens of thousands of Mexican trucks that 

do not meet U .S. standards. The naf ta tribunal claimed to 

derive its authority from the naf ta “treaty,” but naf ta was 

not (as it should have been) a treaty ratifi ed by the Senate; 

it was an executive agreement implemented by an act of 

Congress passed by a simple majority vote. I n D ep artm ent 

of T ransp oration v . P ub lic  Citiz en () , the Supreme Court 

voted  to  to allow the executive branch to implement the 

decision of the naf ta tribunal ordering that U .S. roads be 

opened to Mexican trucks.

Another naf ta tribunal, after hearing appeals from two 

U .S. state court decisions, upheld a Massachusetts court 

decision and overturned a Mississippi court decision. These 

judgments cannot be appealed. The American serving on 

this tribunal, Abner Mikva (a former activist federal judge 

and U .S. R epresentative)  commented: “I f Congress had 

known that there was anything like this in naf ta, they 
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would never have voted for it.” The part of naf ta that 

created this tribunal, chapter , received scant attention 

when naf ta was passed in .  

The naf ta advocates are planning to expand naf ta (a 

three-nation agreement: the U .S., Canada and Mexico) into 

f taa (Free Trade Area of the Americas: a thirty-four– nation 

agreement). The European U nion experience shows that 

economic integration leads to political integration, a loss of 

national sovereignty and self-government, and submission 

to the rule of unelected bureaucrats and judges.

The justices’ use of foreign sources has encouraged lib-

eral politicians to appeal to foreign tribunals to change the 

U .S. Constitution. Eleanor H olmes N orton, the Washing-

ton, D .C., delegate to Congress, wants foreign authorities 

to overturn the clause in Article I , Section  that authoriz es 

Congress to govern the D istrict of Columbia. She has 

appealed to the H elsinki Commission to enforce a rul-

ing of the Organiz ation of American States (oas) , which 

previously ruled that this paragraph violates the American 

D eclaration of the R ights and D uties of Man (the govern-

ing charter of the oas) .

When John G . R oberts was q uestioned during his 

confi rmation hearings, he properly replied that reliance 

on foreign law is a “misuse of precedent” that wrongly “ex-

pands the discretion of the judge” and substitutes a judge’s 

“personal preferences” for the Constitution. I t’s time for 

the American people and Congress to make it clear to all 

judges that it is their duty to base their decisions on the 

U .S. Constitution, and that it is a violation of their oath of 

office to base decisions on foreign decisions or practices.



N otes 

gia , K entucky , M ichigan , M ississippi , 
M ontana , North Dakota , Ohio , Oklahoma 
, Oregon , Utah , K ansas , T ex as . T hese 
nineteen state constitutional amendments passed by an average 
of more than  percent, ranging from  percent in Oregon 
(where the same-sex  marriage advocates carried on their most 
aggressive campaign) to  percent in M ississippi. T he eleven 
amendments that were on the ballot in November  all 
(ex cept Utah) passed with a majority that was signifi cantly 
larger than the vote for President Bush, which indicates that 
the power of this issue runs far deeper than party affiliation.

  J u d g es U n d er m in e U .S . S ov er eig n t y  

•  Justice Breyer made his statement on ab c News on July , . 

•  ab a president Alfred Carlton and Harvard Law School profes-
sor Laurence T ribe were q uoted by C N S N ews.com, July , .

•  G insburg is not known for her wit, but when she addressed the 
liberal lawyers of the American Constitution Society in August 
, she managed to show her disdain for both President Bush 
and Chief Justice W illiam Rehnq uist with a triple entendre.  
Referring to Supreme Court decisions, she urged us to get rid 
of “ the Lone Ranger mentality.” First, this was a personal slap 
at Bush because he is closely associated with the word ranger: 
his baseball club was the T ex as Rangers, and his top fundraisers 
are affectionately called Rangers. Second, G insburg’s remark 
was a not-so-subtle sneer at Bush’s foreign policy, which has 
been impudently criticized by snooty E uropeans for its cowboy 
approach. T hird, G insburg’s comment sniped at Rehnq uist, 
who had a small fi gurine of the Lone Ranger in his offi ce, 
reminding him of the years when he was the lone conservative 
on the Supreme Court.  G insburg’s Lone Ranger metaphor was 
characteristically feminist, as the feminists despise everything 
masculine, and Rangers are very masculine.  G insburg’s speech 
to the American Constitution Society was reported by the As-
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sociated Press, Aug. , , and by msn b c on Aug. , .

•  T he comment about M argaret M arshall is from “A Bold Stroke” 
by E mily Bazelton, L eg al A ffair s, M ay-June .

•  T he E uropean Court of Human Rights decision granting vot-
ing rights to prisoners was H i r st  v . Th e U n ited  K i n g d om  (No. 
) issued on M arch , .

•  For news of the n af ta Chapter  decisions, see the N ew  Y or k  
Tim es, April , .

•  Robert H. Bork’s book, Coer c in g  V i r t u e: Th e W or ld w i d e R u le 
of J u d g es (AE I  Press, ), is an ex cellent account of how 
judges worldwide are setting themselves up as the ruling class.

  J u d g es Th r eaten  P r op er t y  R i g h t s

•  John Adams’ q uotation is from Th e W or k s of J oh n  A d am s, S econ d  
P r esid en t  of t h e U n i ted  S tates, Charles Francis Adams, editor 
(Boston: Charles C. Little and James Brown, ), vol. v i, .

•  M ichigan fi nally repudiated its own decision in the P oletow n  
case. T he M ichigan supreme court held in Cou n t y  of W ay n e v . 
H at h coc k  () that the U.S. Supreme Court’s B er m an  deci-
sion had no bearing on M ichigan’s interpretation of its state 
constitution to protect private property owners. 

  J u d g es P r om ote P or n og r ap h y  

•  Judge Bork’s statement about the “ vulgarity of popular culture” 
is from his book Coer c in g  V i r t u e: Th e W or ld w i d e R u le of J u d g es 
(AE I  Press, ), .

•  T he decision by Justice Brennan that opened the floodgates to 
pornography in  was A  B ook  N am ed  “J oh n  Clelan d ’s M em oir s 
of a W om an  of P leasu r e” v . M assach u set t s. T hat was followed 
by thirty-four per curiam (anonymous) decisions overturning 
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Judges T hreaten P rop erty  Rights

he fi f th am endm ent to the U .S. Constitution 

states, “N or shall private property be taken for pub-

lic use without just compensation.” This is known 

as the Takings Clause. That provision, along with similar 

provisions in state constitutions, protects property owners 

against the government’s seiz ing their land, homes, and 

businesses, unless the taking is to serve a “public use” and 

the property owners are appropriately compensated. The 

government’s power to take private property is known as 

the power of em inent dom ain.

“P ublic use” has the same plain meaning today as it did 

when the Constitution was written. L egitimate public uses 

include constructing a city hall or a courthouse, or build-

ing a highway or public transportation system. I n all cases, 

government must pay just compensation to the property 

owner. I n practice, such payment is often far less than the 

economic loss and inconvenience, but the “public use” limi-

tation should mean that takings are relatively rare.

T
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N ever did our Founders anticipate that government 

would take private property away from P eter to give to 

P aul. America is a land of limited government, and we have 

never—except for public use—given our elected officials 

the power to take away our homes and businesses and turn 

them over to other citiz ens or businesses likely to gener-

ate more taxes from the property, or who may have better 

political connections.  As John Adams wrote: “The mo-

ment the idea is admitted into society, that property is not 

as sacred as the laws of G od, and that there is not a force 

of law and public justice to protect it, anarchy and tyranny 

commence. I f ‘Thou shalt not covet,’ and ‘Thou shalt not 

steal,’ were not commandments of H eaven, they must be 

made inviolable precepts in every society, before it can be 

civiliz ed or made free.”

For  years, our courts faithfully enforced the Takings 

Clause the way it was written. The U .S. Supreme Court 

declared in  in Calder v . B ull that “a law that takes 

property from A. and gives it to B: I t is against all reason 

and justice, for a people to entrust a L egislature with such 

powers; and, therefore, it cannot be presumed that they 

have done it.” 

I n  in M issouri P ac ifi c  Railway  Co. v . N eb rask a, 

the Supreme Court held that the “taking by a State of the 

private property of one person or corporation, without the 

owner’s consent, for the private use of another, is not due 

process of law, and is a violation of the Fourteenth Article 

of Amendment of the Constitution of the U nited States.” 

I n , in M adisonv ille T rac tion Co. v . S t. B ernard 

M ining Co., the Court again held that it is “fundamental 
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in American jurisprudence that private property cannot 

be taken by the G overnment, N ational or state, except for 

purposes which are of a public character, although such 

taking be accompanied by compensation to the owner. That 

principle, this court has said, grows out of the essential 

nature of all free governments.” 

As late as , we could rely on the Supreme Court to 

uphold private property. I n Cincinnati v . V ester, the Court 

again held that “the excess condemnation was in violation 

of the constitutional rights of the plaintiffs upon the ground 

that it was not a taking for a public use within the meaning 

of that term as it heretofore has been held to justify the 

taking of private property.”   

the w ar r en cour t

Then came the Warren Court with its unconstitutional no-

tions that it could reinterpret the U .S. Constitution, change 

its words, redefi ne them, and invent new law. 

I n its very fi rst term, the Warren Court in  rewrote 

the Fifth Amendment. Justice William O. D ouglas changed 

the words “public use” to “public interest” or “public pur-

pose.”  That case, B erm an v . P ark er, considered a challenge 

to a federal program to take private property in the D istrict 

of Columbia and hand it over to other private parties for 

redevelopment. Congress had passed the D istrict of Co-

lumbia R edevelopment Act of , which authoriz ed the 

taking of “blighted” property.

The government tested the limits of that statute by 

seiz ing property that was not blighted as well as property 
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that was. One piece of property housed a department store 

at  Fourth Street, sw . The Supreme Court admitted that 

this parcel was “commercial, not residential property; it is 

not slum housing; it will be put into the project under the 

management of a private, not a public, agency and rede-

veloped for private, not public, use.”  

The owner sued to protect his private property against 

the government’s taking. The trial court ruled that gov-

ernment could condemn property only to advance slum 

clearance, and limited the defi nition of a slum to conditions 

“injurious to the public health, safety, morals and welfare.”  

N ot all the property in the case could be labeled a “slum.”  

But the Warren Court discarded the centuries-old rule 

that government should take private property only for a 

bona fi de public use. I nstead, the Court declared that “once 

the q uestion of the public purpose has been decided, the 

amount and character of land to be taken for the project and 

the need for a particular tract to complete the integrated 

plan rests in the discretion of the legislative branch.”

The Warren Court tried to conceal its mischief by 

making it appear that it was deferring to the wishes of the 

legislative branch. I n fact, the justices were rewriting the 

Constitution and thereby depriving property owners of 

their rightful protection. The B erm an decision was based 

on liberal dogma that the government can fi x any problem. 

“The experts” had concluded, Justice D ouglas ruled, that 

“it was important to redesign the whole area” rather than 

allow “the piecemeal approach.”  

But our Bill of R ights was written to protect piecemeal 

individual rights. I t does not authoriz e government to plan 
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our lives and property. The B erm an decision started a trend 

of aggressive takings nationwide. All over the country, so-

cial-engineering projects replaced settled neighborhoods 

with concrete and vacant lots.

State court judges began to think that if the Supreme 

Court could get by with supremacist decisions, they could, 

too. R elying on the Supreme Court’s B erm an decision, the 

Michigan Supreme Court in  in P oletown N eighb orhood 

Council v . D etroit upheld the shocking seiz ure of hundreds 

of businesses, more than a thousand homes, and even several 

churches in the P olish community in D etroit known as 

P oletown, for the benefi t of G eneral Motors. Steamroll-

ers raz ed all those businesses, homes and churches for the 

alleged “public benefi t” of building a new G eneral Motors 

factory.  

I nspired by this raw display of government power, simi-

lar takings from some persons to give to others proceeded 

all over the country.  P oletown became the decision that 

state courts, city councils and big development corpora-

tions loved to cite. 

The American D ream is to start a small business and 

develop it through years of hard work and investment.  Mil-

lions of small businesses form the backbone of our economy, 

annually creating  to  percent of all new jobs.  

L ocation is the key to most businesses, and entrepre-

neurs typically build their reputation at a particular spot.  A 

lifetime of effort can be suddenly undone by the arbitrary 

decision of a few councilmen or unelected city planners. 

The business owner can claim only an appraised value for 
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the hollow building and land that he actually owns, and in 

most states he receives z ero for the goodwill and revenue 

stream from customers he has nourished over the years. A 

business leasing its property usually receives no compensa-

tion, and the employees get nothing.

Sometimes, a town announces a massive plan to seiz e 

properties for development long before it can become a 

reality. That depresses actual and appraised property val-

ues, thereby reducing the price the property owners will 

receive. 

Eminent domain has become a way for politically 

connected developers to enrich themselves at the expense 

of small businesses and homeowners. More and more 

freq uently, local governments have used such concepts as 

“blight” and “economic development” as excuses to destroy 

thriving private businesses and homes in order to pave the 

way for wealthy developers to build new big-box shopping 

centers or theme parks. This makes the large developers very 

happy; they get a big new shopping center at a bargain-

basement price. This process makes the cities happy; cities 

often receive increased sales- and property-tax revenue. The 

losers are the former homeowners and businesses.  

The familiar argument that eminent domain takings 

for private development are necessary for slum clearance 

or removing blighted areas is not supported by experi-

ence. Even when areas are blighted, consensual property 

acq uisition is the better solution and has been successful 

in many areas.                                                  
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r ew r iting  the constitution— ag ain

Those who believe in the U .S. Constitution as it was written 

and in the right of private property began to hope that the 

Supreme Court would remedy the long series of mistaken 

decisions, and the injustices they have caused, by a new deci-

sion in a case coming out of N ew L ondon, Connecticut.

But the people’s hopes were dashed. I n , the 

Supreme Court opted for judicial supremacy rather than 

the U .S. Constitution. I n one of its fi nal decisions of the 

term, the Court fully embraced its own rewriting of the 

Constitution’s words “public use” into the judicially created 

words “public purpose.” The Court then defi ned  “public 

purpose” to include the alleged public benefi t of increasing 

the tax fl ow to government.  

I n the much-anticipated case of K elo v . N ew L ondon, 

Justice Stevens wrote for the  to  majority that whenever 

a taking “serves a public purpose” (which can simply mean 

higher tax revenues for the town), “the takings . . . satisfy 

the public use req uirement of the Fifth Amendment.”

Wilhelmina D ery lost the home that she had lived in  

since she was born there in . Susette K elo, the lead 

plaintiff, lost the substantial improvements she made to her 

house, which will be demolished. The Court conceded in 

K elo v . N ew L ondon that compensation is often inadeq uate 

for the owner of the seiz ed property, but declared that issue 

to be outside of the scope of the case.

Justice O’Connor, in perhaps the most bitter dissent 

of her career, wrote: “Today the Court abandons this 
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long-held, basic limitation on government power. U nder 

the banner of economic development, all private property 

is now vulnerable to being taken and transferred to another 

private owner, so long as it might be upgraded. . . . N othing 

is to prevent the state from replacing any Motel  with a 

R itz -Carlton, any home with a shopping mall or any farm 

with a factory.”  

The judicial supremacists had struck again. As Justice 

Thomas wrote in his brilliant dissent, “Something has gone 

seriously awry with this Court’s interpretation of the Con-

stitution. . . . The Court has erased the P ublic U se Clause 

from our Constitution.” 

Justice Thomas’s dissent emphasiz ed the importance of 

the original meaning of the Constitution: “When faced with 

a clash of constitutional principle and a line of unreasoned 

cases wholly divorced from the text, history, and structure 

of our founding document, we should not hesitate to resolve 

the tension in favor of the Constitution’s original mean-

ing.” But fi ve justices rejected the Constitution’s meaning 

and substituted their own social views. They rewrote the 

Fifth Amendment to allow takings for any broadly defi ned 

“public purpose,” rather than applying the Constitution’s 

express limitation of “public use.”  

The K elo decision showed that putting more tax dollars 

in the hands of government ranks higher in liberal priorities 

than compassion for the minorities they brag about helping. 

Justice Thomas pointed out in his dissent that “Of all the 

families displaced by urban renewal from  through , 

 percent of those whose race was known were nonwhite 
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. . . . Over  percent of the individuals forcibly removed 

from their homes by the slum-clearance project upheld by 

this Court in B erm an were black.”

P ublic outrage at the K elo decision came from all sides 

of the political spectrum and at all levels of government. 

State legislatures were spurred into action by the public 

outcry against the Supreme Court’s attack on property 

rights, and about half the states proposed statutes or state 

constitutional amendments to restrict local governments’ 

eminent-domain powers.                 

On N ovember , , the H ouse of R epresentatives 

passed the P rivate P roperty R ights P rotection Act by a vote 

of  to . The bill would deny federal economic devel-

opment funds to any unit of government that exercises its 

power of eminent domain for economic development rather 

than for public use. The bill gives a private cause of action 

to anyone injured by a violation of this act. The bill moved 

to the Senate, which had already passed an amendment to 

the Treasury, Transportation, and hud appropriations bill, 

stating that no funds provided in the bill may be used to sup-

port any federal, state, or local project that uses the power 

of eminent domain unless it is used only for a public use.
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sociated Press, Aug. , , and by msn b c on Aug. , .

•  T he comment about M argaret M arshall is from “A Bold Stroke” 
by E mily Bazelton, L eg al A ffair s, M ay-June .

•  T he E uropean Court of Human Rights decision granting vot-
ing rights to prisoners was H i r st  v . Th e U n ited  K i n g d om  (No. 
) issued on M arch , .

•  For news of the n af ta Chapter  decisions, see the N ew  Y or k  
Tim es, April , .

•  Robert H. Bork’s book, Coer c in g  V i r t u e: Th e W or ld w i d e R u le 
of J u d g es (AE I  Press, ), is an ex cellent account of how 
judges worldwide are setting themselves up as the ruling class.

  J u d g es Th r eaten  P r op er t y  R i g h t s

•  John Adams’ q uotation is from Th e W or k s of J oh n  A d am s, S econ d  
P r esid en t  of t h e U n i ted  S tates, Charles Francis Adams, editor 
(Boston: Charles C. Little and James Brown, ), vol. v i, .

•  M ichigan fi nally repudiated its own decision in the P oletow n  
case. T he M ichigan supreme court held in Cou n t y  of W ay n e v . 
H at h coc k  () that the U.S. Supreme Court’s B er m an  deci-
sion had no bearing on M ichigan’s interpretation of its state 
constitution to protect private property owners. 

  J u d g es P r om ote P or n og r ap h y  

•  Judge Bork’s statement about the “ vulgarity of popular culture” 
is from his book Coer c in g  V i r t u e: Th e W or ld w i d e R u le of J u d g es 
(AE I  Press, ), .

•  T he decision by Justice Brennan that opened the floodgates to 
pornography in  was A  B ook  N am ed  “J oh n  Clelan d ’s M em oir s 
of a W om an  of P leasu r e” v . M assach u set t s. T hat was followed 
by thirty-four per curiam (anonymous) decisions overturning 
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udicial  sup r em acists ar e to b l am e for allowing a 

torrent of obscenity to engulf the movies, television, the 

theater, books, and even classroom curricula. R obert

Bork observes that “the suffocating vulgarity of popular 

culture is in large measure the work of the Court. The 

Court did not create vulgarity, but it defeated attempts of 

communities to contain and minimiz e vulgarity.”

The Court’s virulent judicial activism repeatedly and 

aggressively defeats the people’s attempt to maintain a 

decent society. The courts stole the legislative function 

in violation of the separation of powers. The courts have 

used the First Amendment to carry out a massive attack 

on public decency.

I t wasn’t always so. Many Americans can remember 

when movies contained no obscenity or even profanity. The 

high level of sex, violence, and profanity in movies started 

during the era of the Warren Court. 

c  C

Judges P rom ote P ornograp hy

J
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The core of the First Amendment’s speech clause is the 

protection of political speech and, as late as , a unani-

mous Supreme Court ruled in Chap linsk y  v . N ew H am p shire 

that prohibiting obscene, profane, or insulting words was 

never thought to raise any constitutional problem because 

those utterances are not political speech. N ow, the Court 

limits political speech in campaigns and religious speech 

in schools, but elevates pornography and other assaults on 

decency to the level of a First Amendment right.

I n the landmark case on obscenity, Roth v . U nited S tates 

() , the Supreme Court ruled: “I mplicit in the history 

of the First Amendment is the rejection of obscenity as 

utterly without redeeming social importance. . . . We hold 

that obscenity is not within the constitutionally protected 

speech or press.” Roth meant that obscenity has no redeem-

ing social importance whatsoever and is not protected by 

the First Amendment. A pudding that contains arsenic has 

no nutritional value.

One of the highly paid lawyers for the smut publishing 

industry, Charles R embar, bragged in his book T he E nd of 

O b scenity  that he gave the activist judges on the Supreme 

Court the rationale to reverse convictions under state laws 

until they were no longer enforceable against obscenity. As 

the lawyer for A  B ook  N am ed “John Cleland’s M em oirs of a 

W om an of P leasure” v . M assachusetts () , known as the 

Fanny  H ill case, R embar persuaded the Court to make two 

subtle changes in Roth’s language which looked minor at the 

time, but which wiped out the laws against obscenity. 

The Court changed Roth’s “social importance” to Fanny  

H ill’s “social value,” and transposed the word “utterly” to 
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another part of the sentence. With that bit of semantic 

chicanery in Fanny  H ill, the new rule became “A work 

cannot be proscribed unless it is found to be utterly with-

out social value.” The book Fanny  H ill was held not to be 

obscene because the prostitute reformed on the last pages 

of the book.

“Social value” q uickly became a password to porno-

graphy; all a smut peddler had to do was to insert a few 

social or literary passages, and his obscenity was clothed 

with the Constitution. The obscene Swedish movie I  A m  

Curious— Y ellow was defended on the ground that although 

it pictured intercourse explicitly and in public, it was pro-

tected by the First Amendment because the couple did their 

act on the balustrade of the royal palace in Stockholm as a 

protest against social institutions.

After the Fanny  H ill decision, the pornographers in-

creased the volume of their output many times over—and 

they matched it with lavish funds for legal talent to carry 

doz ens of cases to the Supreme Court and overwhelm the 

justices with their sophisticated arguments.

By October , the obscenity racket was in full swing. 

The dealers flooded the Supreme Court with twenty-six 

appeals from lower court convictions. The mere existence 

of twenty-six cases on one subject at one time shows the 

great financial resources of the obscenity industry, its de-

termination to change our laws that had been in existence 

for nearly two hundred years, and its optimism that this 

could be accomplished by the Warren Court with activist 

liberal justices Earl Warren, William Brennan (who wrote 

the Fanny  H ill opinion), Abe Fortas (who had represented 
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pornographers before he went on the Court) , H ugo Black, 

and William O. D ouglas adopting the pornographers’ most 

extreme arguments.

The obscenity dealers were not disappointed. From  

to , the Warren Court handed down a truly revolution-

ary series of thirty-four decisions that turned the law of 

obscenity upside down. These decisions gave extraordinary 

victories to the pornographers, reversing all the judges, 

juries, appellate courts, and law enforcement officials con-

nected with those cases. Those thirty-four reversals made 

laws against obscenity almost impossible to enforce, thereby 

drastically lowering community decency standards through-

out America. (See N otes for a list of these cases.)

All those thirty-four decisions were per curiam (by the 

Court) , making them a major legacy of the Warren Court. 

More significantly, all thirty-four decisions were anony-

mous; no justice had the nerve to put his name on any of the 

decisions. Most of these decisions were only a sentence or 

two, an unusual tactic which enabled the Court to conceal 

from public debate the substance of what the Court was 

approving. One has to search out the lower court decisions 

to see what gross obscenities the Court was wrapping in 

the First Amendment.

Typical of these thirty-four anonymous, short, pro-

pornography Supreme Court opinions is M az es v . O hio 

() , which reversed the decisions of the Ohio supreme 

court, the Ohio court of appeals, the trial judge, and a jury 

in one sentence: “The petition for a writ of certiorari is 

granted and the judgment of the Supreme Court of Ohio 

is reversed. Redrup  v . N ew Y ork ,  U .S. .”
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That is the entire unsigned Supreme Court opinion. 

The Court couldn’t defend the obscenity it was clothing in 

the First Amendment. M az es v . O hio entailed the conviction 

of a merchant for displaying in his open racks T he O rgy  Club  

in the midst of other obscene works. The Ohio supreme 

court had noted that “the obscene material found between 

the covers, viewed from any standpoint, is utterly without 

redeeming social value,” and the arresting officer testified 

that “there were several young boys in the store” looking 

at the rack. The Court’s silence about the facts of the case 

tended to obscure the enormity of its transformation of our 

laws protecting Americans against obscenity.

H ollywood got the message from the Supreme Court. 

In , the Motion P icture Association of America stopped 

enforcing its old P roduction Code, which H ollywood stu-

dios had imposed on themselves since . I n , the 

Association’s president, Jack V alenti, proudly declared that 

movie makers were now free “to tell their stories as they 

choose to tell them.”

This new freedom brought obscene language, near-total 

nudity, graphic sex scenes, and sadistic violence to neighbor-

hood movie theaters. The abrupt change was reflected in the 

Academy Awards. I n , the Best P icture was T he S ound 

of M usic ; in , the Best P icture was M idnight Cowb oy , 

an x-rated film about a homeless male hustler.

suf f ocating  vul g ar ity  continues

Those Warren Court decisions completely changed pornog-

raphy law in America, and some lower federal courts are 
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now even more extreme than the Supreme Court. The evil 

fruits of the Supreme Court’s endorsement of pornography 

as a First Amendment right are everywhere apparent, and 

the pro-pornography bias of the federal courts continues 

to this day.

I n a  to  ruling in Finley  v . N ational E ndowm ent for 

the A rts () , the N inth Circuit U .S. Court of Appeals 

held that it is unconstitutional for a government agency to 

consider “decency and respect” for American values when 

it doles out the taxpayers’ money. The winners in this case 

were K aren Finley (the woman who became famous by 

parading on stage dressed in nothing but a layer of choco-

late) , three others whose nude performances centered on 

homosexual themes, and, of course, the acl u. The losers 

were the American taxpayers. Too late to make any diff-

erence in the funding, the Supreme Court reversed this 

decision in .

Another federal judge ruled that P enthouse magaz ine 

and other sexually explicit magaz ines and videos have a First 

Amendment right to be available in subsidiz ed stores on 

military bases. By the ruling in G eneral M edia Com m unica-

tions v . P erry  () , the military was enjoined from obey-

ing the Military H onor and D ecency Act of , which 

forbade such materials on military bases. This was too 

outrageous for the Second Circuit U .S. Court of Appeals, 

which reversed, declaring the Act a reasonable regulation 

of speech in a non-public forum.

Continuing its campaign of using the First Amendment 

to protect pornographers, the Supreme Court in  struck 

down a federal statute that req uired cable operators to stop 
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sending unwanted and never-req uested pornographic im-

ages into the homes of subscribers during daytime hours 

(U .S . v . P lay b oy  E ntertainm ent G roup ) .

I n , the judicial supremacists invalidated half of 

the Child P ornography P revention Act of , despite 

the fact that it had passed Congress with overwhelming 

majorities and was signed by Bill Clinton (A shcroft v . Free 

S p eech Coalition) . This decision knocked out Congress’s 

ban on computer-generated child pornographic images 

even before the law had a chance to be enforced. Justice 

K ennedy spent part of his opinion reassuring H ollywood 

that the Court would never put any limits on the gross sex 

and violence in current movies.

The following year, the Court nearly invalidated the 

Children’s I nternet P rotection Act of  based merely 

on the possibility that adult patrons of public library in-

ternet terminals might be inconvenienced by having to 

ask a librarian to turn off the pornography filter installed 

to protect children. This decision assured adults that they 

can continue to enjoy pornography at taxpayers’ expense 

at their local public libraries (U .S . v . A m erican L ib rary  A s-

sociation, ) . 

“the end of  al l  m or al s l eg isl ation”

I n , the Supreme Court invalidated the Child Online 

P rotection Act, which banned the posting for “commercial 

purposes” on the World Wide Web of material that is “pa-

tently offensive” in a sexual manner unless the poster takes 

reasonable steps to restrict access by minors. The  law was 
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badly needed, as fi lth plagues the internet, incites sex crimes, 

and entraps children. Minors are an intended audience for 

the highly profi table sex industry.  This law did not censor 

a single word or picture. I t merely req uired the purveyors of 

sex-for-profi t to screen their websites from minors, which 

can be done by credit card or other verifi cation.  

But decency lost again in  when five justices 

knocked out this new law in A shcroft v . A CL U . Justice 

K ennedy declared it unconstitutional for Congress to do 

almost anything to stop porn fl owing to teens. H e shifted 

the burden to families to screen out the graphic sex rather 

than imposing the cost on the companies profi ting from 

the porn. H is reasoning is as absurd as telling a family just 

to pull down its window shades if it doesn’t want to see 

people exposing themselves in the street.

The next blow against decency came in Washington 

State, where a federal judge wrapped the First Amendment 

around video and computer games that show teenagers how 

to kill policemen. The state legislature had imposed a fi ne 

on the sale or rental to minors of video or computer games 

containing “realistic or photographic-like depictions of 

aggressive confl ict in which the player kills, injures, or oth-

erwise causes physical harm to a human form in the game 

who is depicted . . . as a public law enforcement offi cer.”

D etermined to overturn the new law, the V ideo Soft-

ware D ealers Association sought out an activist judge who 

would bend the First Amendment to cover these videos.

The dealers found their man in a federal district court judge 

appointed by P resident Clinton, R obert S. L asnik. 
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I n V ideo S oftware D ealers A ssociation v . M aleng () , 

Judge L asnik nullifi ed the state statute and prohibited its 

enforcement. H e admitted that the videos are “fi lth,” yet 

insisted that the First Amendment safeguards them. Judge 

L asnik went overboard in his extreme defense of violent 

video games. H e said: “Whether we believe the advent of 

violent video games adds anything of value to society is ir-

relevant; guided by the First Amendment, we are obliged to 

recogniz e that they are as much entitled to the protection 

of free speech as the best of literature.” So a video show-

ing how to kill policemen deserves the same constitutional 

protection as Shakespeare and H erman Melville.

The  Ensign Amendment prohibited the use of 

federal funds by the U .S. Bureau of P risons to “distribute 

or make available any commercially published information 

or material to a prisoner . . . [when]  such information or 

material is sexually explicit or features nudity.” That surely 

sounds like a reasonable and necessary law because crimi-

nals are in jail for punishment, not to pursue vices partly 

at our expense.

Three judges on the Court of Appeals for the Third 

Circuit overturned the Ensign ban on porn for prisoners 

and held in favor of pornography in Ram irez  v . P ugh () . 

The judges said the law was too broad in that it denied 

pornography to prisoners who had not been convicted of 

sex-related crimes. But prisons are maintained by our tax 

dollars, and only Congress is authoriz ed to make spend-

ing decisions. The idea of the taxpayers having to pay for 

distribution of pornography to prisoners, no matter what 
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they are convicted of, is ridiculous. This is one more ex-

ample of supremacist judges telling us how we must spend 

our own money.

Just when we thought the pro-pornography bias of the 

federal courts couldn’t get any worse, it did.  I n , an-

other Clinton-appointed judge essentially declared federal 

obscenity laws to be unconstitutional and unenforceable. 

I n U .S . v . E x trem e A ssociates, he threw out an indictment 

against defendants who sold material over the internet 

which all sides agreed was obscene.  

U .S. D istrict Judge G ary L ancaster explained that his 

decision was a result of L awrence v . T ex as () , the sod-

omy case: “The L awrence decision, however, is nevertheless 

important to this case. I t can be reasonably interpreted as 

holding that public morality is not a legitimate state interest 

suffi cient to justify infringing on adult, private, consensual, 

sexual conduct even if that conduct is deemed offensive to 

the general public’s sense of morality.  Such is the import 

of L awrence to our decision.” Justice Scalia’s dissent in 

L awrence was prophetic:  “This effectively decrees the end 

of all morals legislation.”

The Third Circuit overturned the E x trem e A ssociates 

ruling, but it stands as an example of the pro-pornography 

bias of many life-tenured judges and of the continuing 

mischief of L awrence v . T ex as.

The pornographic sea continues to rise in H ollywood 

movies, and even daily newspapers complain about the “rat-

ings creep” that allows more and more violent and sexually 

explicit content.  
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Although the public won’t patroniz e x-rated movies in 

respectable movie theaters, the x-rated and xxx-rated video 

business has become a multi-billion-dollar industry, turning 

out about four thousand movies a year under protection of 

the First Amendment as defined by the Supreme Court.

The courts are not interp reting the First Amendment; 

they are rewriting it to guarantee the profits of pornog-

raphers. The judicial supremacists have made the First 

Amendment a traffic signal that flashes green to pornog-

raphers but red or yellow to religious and political speech. 

From H ollywood movies, to primetime and cable televi-

sion, to dirty books and songs, “the suffocating vulgarity of 

popular culture” is all around us. 

We can’t hope for any revival of civility and morality in 

the entertainment industry until Congress clips the power 

of the I mperial Judiciary to overturn legislative attempts 

to maintain decency.
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sociated Press, Aug. , , and by msn b c on Aug. , .

•  T he comment about M argaret M arshall is from “A Bold Stroke” 
by E mily Bazelton, L eg al A ffair s, M ay-June .

•  T he E uropean Court of Human Rights decision granting vot-
ing rights to prisoners was H i r st  v . Th e U n ited  K i n g d om  (No. 
) issued on M arch , .

•  For news of the n af ta Chapter  decisions, see the N ew  Y or k  
Tim es, April , .

•  Robert H. Bork’s book, Coer c in g  V i r t u e: Th e W or ld w i d e R u le 
of J u d g es (AE I  Press, ), is an ex cellent account of how 
judges worldwide are setting themselves up as the ruling class.

  J u d g es Th r eaten  P r op er t y  R i g h t s

•  John Adams’ q uotation is from Th e W or k s of J oh n  A d am s, S econ d  
P r esid en t  of t h e U n i ted  S tates, Charles Francis Adams, editor 
(Boston: Charles C. Little and James Brown, ), vol. v i, .

•  M ichigan fi nally repudiated its own decision in the P oletow n  
case. T he M ichigan supreme court held in Cou n t y  of W ay n e v . 
H at h coc k  () that the U.S. Supreme Court’s B er m an  deci-
sion had no bearing on M ichigan’s interpretation of its state 
constitution to protect private property owners. 

  J u d g es P r om ote P or n og r ap h y  

•  Judge Bork’s statement about the “ vulgarity of popular culture” 
is from his book Coer c in g  V i r t u e: Th e W or ld w i d e R u le of J u d g es 
(AE I  Press, ), .

•  T he decision by Justice Brennan that opened the floodgates to 
pornography in  was A  B ook  N am ed  “J oh n  Clelan d ’s M em oir s 
of a W om an  of P leasu r e” v . M assach u set t s. T hat was followed 
by thirty-four per curiam (anonymous) decisions overturning 
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lower court decisions, and another signed decision covering 
two additional cases. T hese decisions, all issued between  
and , awarded victories to the pornographers.

Per curiam decisions:

 . R ed m on d  v . U n i ted  S tates,  U.S.  ()
 . P otom ac  N ew s Co. v . U n i ted  S tates,  U.S.  ()
 . Con n er  v . H am m on d ,  U.S.  ()
 . Cen t ral M ag az in e S ales, L t d . v . U n ited  S tates,  U.S.  ()
 . Ch an ce v . Califor n ia,  U.S.  ()
 . K en ey  v . N ew  Y or k ,  U.S.  ()
 . F r ied m an  v . N ew  Y or k ,  U.S.  ()
 . R at n er  v . Califor n ia,  U.S.  ()
 . Cober t  v . N ew  Y or k ,  U.S.  ()
 . S h ep er d  v . N ew  Y or k ,  U.S.  ()
 . A v an sin o v . N ew  Y or k ,  U.S.  ()
 . A d ay  v . U n i ted  S tates,  U.S.  ()
 . Cor in t h  P u blicat ion s, I n c . v . W esber r y ,  U.S.  ()
 . R osen bloom  v . V i r g i n ia,  U.S.  ()
 . A  Q u an t it y  of Cop ies of B ook s v . K an sas,  U.S.  ()
 . S c h ac k m an  v . Califor n ia,  U.S.  ()
 . B ook s, I n c . v . U n i ted  S tates,  U.S.  ()
 . M az es v . O h io,  U.S.  ()
 -. R ed r u p  v . N ew  Y or k ,  U.S.  () (three cases)
 . F elton  v . P en sacola,  U.S.  ()
 . R abec k  v . N ew  Y or k ,  U.S.  ()
 . I . M . A m u sem en t  Cor p . v . O h io,  U.S.  ()
 . R ober t  A r t h u r  M an ag em en t  Cor p . v . Ten n essee,  U.S.  

()
 . L ee A r t  Th eat r e, I n c . v . V i r g i n ia,  U.S.  ()
 . H en r y  v . L ou isian a,  U.S.  ()
 . Teitel F ilm  Cor p . v . Cu sac k ,  U.S.  ()
 . Car los v . N ew  Y or k ,  U.S.  ()
 . V on  Cleef v . N ew  J er sey ,  U.S.  ()
 . B loss v . D y k em a,  U.S.  ()
 . Cain  v . K en t u c k y ,  U.S.  ()
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 . W alk er  v . O h io,  U.S.  () 
 . H oy t  v . M i n n esota,  U.S.  ()

Signed decision:

 I n t er stat e Ci r c u i t , I n c . v . D allas,  U.S.  () (two 
cases)

•  T he Supreme Court had long upheld laws against obscenity un-
til President Lyndon B. Johnson appointed his personal lawyer 
Abe Fortas to the Court as an associate justice in . Fortas 
then voted for pornographers in the series of Court decisions 
in  and  that changed U.S. law on pornography and 
flooded the country with lewd materials that previously had 
been available only on the black market. I n one of his decisions 
in favor of pornographers, Fortas voted to reverse the conviction 
of a corporate publisher of pornography, W illiam Hamling, 
who had been a Fortas client. Hamling had paid Fortas a fee to 
get a valuable second-class mailing permit for his lewd maga-
zine. Hamling once bragged that he had hired Abe Fortas as 
his attorney because Fortas “could fix  anything no matter who 
was in power.” W hen Chief Justice E arl W arren announced 
his resignation on June , , l b j nominated Fortas to be 
Chief Justice. I n a dramatic confirmation battle that fall, the 
Senate rejected Fortas’s promotion to Chief Justice primarily 
because of his conflicts of interest involving pornographers. 
T he revelations during the confirmation process resulted in 
Fortas’s resignation as Associate Justice of the Supreme Court 
on M ay , . 

  W arren’s announcement of his resignation (which was to 
become effective only on confirmation of his successor) was 
planned so that President Johnson could appoint the new 
chief justice, rather than Richard Nix on who was ex pected to 
be elected in November  (and whom W arren hated). After 
the Senate refused to confirm l b j’s choice of Fortas, W arren 
served another term, and Nix on appointed W arren Burger in 
. 

•  T he Supreme Court entertained so many obscenity cases that 
Bob W oodward’s  book, Th e B r et h r en , described a regular 



N otes 

“movie day,” when the justices and clerks would watch porno-
graphic movies related to cases under consideration. 

  J u d g es F oster  F em in ism

•  Ruth Bader G insburg co-authored the book called S ex  B ias in  
t h e U .S . Cod e in  with another feminist, Brenda Feigen-
Fasteau, for which they were paid with federal funds under 
Contract No. crak . T he -page book was published by 
the U.S. Commission on Civil Rights. I t was written to identify 
the federal laws that allegedly discriminate on account of sex  
and to promote ratification of the then-pending federal E q ual 
Rights Amendment (era), for which G insburg was a fervent 
advocate. Here are some of G insburg’s radical feminist recom-
mendations set forth in her book S ex  B ias in  t h e U .S . Cod e.

G insburg called for the sex -integration of prisons and re-
formatories so that conditions of imprisonment, security and 
housing could be eq ual. She ex plained, “ I f the grand design of 
such institutions is to prepare inmates for return to the com-
munity as persons eq uipped to benefi t from and contribute to 
civil society, then perpetuation of single-sex  institutions should 
be rejected.” () She called for the sex -integration of Boy 
Scouts and G irl Scouts because they “perpetuate stereotyped 
sex  roles.” () She insisted on sex -integrating “college frater-
nity and sorority chapters” and replacing them with “college 
social societies.” () She even cast constitutional doubt on 
the legality of “ M other’s Day and Father’s Day as separate 
holidays.” ()

G insburg called for reducing the age of consent for sex ual 
acts to persons who are “ less than  years old.” () She as-
serted that laws against “ bigamists, persons cohabiting with 
more than one woman, and women cohabiting with a biga-
mist” are unconstitutional. () She objected to laws against 
prostitution because “prostitution, as a consensual act between 
adults, is arguably within the zone of privacy protected by 
recent constitutional decisions.” () G insburg wrote that the 
M ann Act (which punishes those who engage in interstate sex  
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JUDGES PROMOTE PORNOGRAPHY

QUESTIONS FOR DISCUSSION:
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b or tion l aw  had traditionally been in the domain

of the states, as was nearly all criminal law. Beginning  

in , seventeen states weakened their anti- 

abortion laws in various ways. The tide turned against 

abortion in , as pro-abortion bills were introduced 

and defeated in thirty-three states. Even the N ew Y ork 

legislature repealed its two-year-old abortion-on-demand 

law (only to have the repeal vetoed by G overnor N elson 

R ockefeller) . On N ovember , , pro-abortion refer-

enda were defeated in N orth D akota by  percent and in 

Michigan by  percent.  

Then, on January , , the U .S. Supreme Court—

in the preeminent act of judicial supremacy of our 

time—struck down the abortion laws of all fi fty states.

The core holding of Roe v . W ade is widely misun-

derstood. I t is commonly described in terms of viability 

or trimesters, or as allowing state regulation under some 

circumstances.

c  C

Judges Foster Fem inism

A
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On the contrary, Roe v . W ade held that a woman has 

an unrestricted right to abortion at any time during the 

entire nine months of her pregnancy, provided it is deemed 

medically necessary to preserve her life or health. The term 

“medically necessary” was defined to mean that a doctor has 

agreed to perform the abortion—and this decision need not 

be justified. The term “health” was defined in the companion 

case decided the same day, D oe v . B olton, to include “all fac-

tors—physical, emotional, psychological, familial, and the 

woman’s age—relevant to the well-being of the patient.” 

The practical conseq uence is that any doctor can perform 

an abortion at any time.

Roe v . W ade was an outrageous creation of the judicial 

supremacists. This decision grabbed a legislative function 

away from the state legislatures and imposed a judicial 

fiat without any textual basis in the U .S. Constitution. As 

Justice Byron White said in dissent, Roe v . W ade was “an 

exercise of raw judicial power.” H e wrote, “I  find nothing 

in the language or history of the Constitution to support 

the Court’s judgment. The Court simply fashions and an-

nounces a new constitutional right . . . .”

Justice R ehnq uist explained further that the decision 

“partakes more of judicial legislation than it does of a de-

termination of the intent of the drafters of the Fourteenth 

Amendment . . . To reach its result the Court necessarily 

has had to find within the scope of the Fourteenth Amend-

ment a right that was apparently completely unknown to 

the drafters of the Amendment.” 

Justice William O. D ouglas’s confidential papers, which 

were made available by the L ibrary of Congress in , 
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revealed that the justices were shamelessly plotting with 

each other to achieve the predetermined result of legaliz ed 

abortion. 

Roe v . W ade was an extraordinary exercise of judicial 

supremacy and was the godmother to a whole series of 

subseq uent decisions on many subjects for which no basis 

exists in the Constitution. Roe v . W ade is a prime example 

of the judicial supremacists playing the wildcard of substan-

tive due process.

Supreme Court arrogance reached new heights in 

P lanned P arenthood v . Casey  () , when the Court linked 

its own legitimacy with abortion in a circular argument. 

Although Roe v . W ade had no basis in the Constitution, 

the Court in Casey  urged that Roe be cast in stone lest “the 

Court’s legitimacy be undermined.” In other words, in order 

to maintain the Court’s legitimacy, we must not criticiz e an 

illegitimate decision. N either Roe nor Casey  was based on 

any plausible reading of the U .S. Constitution.

The feminists now try to make all federal court nomi-

nees promise they will never overturn Roe v . W ade, usually 

demanding that they proclaim their fi delity to “settled law” 

and to stare decisis (stand by the decision).  

But how about asking nominees these q uestions: D o 

you believe juvenile capital punishment was “settled law” 

in S tanford v . K entuc k y  () ?  D o you think the Supreme 

Court made a mistake in overturning it in Rop er v . S im m ons 

only sixteen years later?  D o you believe state anti-sodomy 

laws were settled law in B owers v . H ardwic k  ()—so do 

you think the Supreme Court made a mistake in overturning 
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it in L awrence v . T ex as only seventeen years later?  Would 

you have recommended stare decisis for the D red S cott v . 

S anford and the P lessy  v . Ferguson decisions—or would 

you have repudiated stare decisis?  The Supreme Court has 

overturned doz ens of its own decisions, illustrating how 

silly it is to demand that nominees pledge fi delity to a 

controversial ruling.

From  to , laws prohibiting partial-birth abor-

tion were passed by thirty states, usually by overwhelming 

margins. Within days of each new state law becoming 

effective, abortion advocates rushed to fi nd an activist fed-

eral judge to slap an injunction against enforcement. The 

Supreme Court knocked out all these laws in S tenb erg v . 

Carhart (), to the surprise of those who had not realiz ed 

the full scope of Roe v . W ade. I n his dissent in S tenb erg, Jus-

tice Thomas wrote: “From reading the majority’s sanitiz ed 

description, one would think that this case involves state 

regulation of a widely accepted routine medical procedure. 

N othing could be further from the truth. The most widely 

used method of abortion during this stage of pregnancy 

is so gruesome that its use can be traumatic even for the 

physicians and medical staff who perform it.”

I n , Congress concluded that the Supreme Court 

had acted on faulty premises, and Congress passed a federal 

partial-birth abortion ban that attempted to conform to the 

Court’s twisted logic. Abortion advocates again persuaded 

activist judges to overturn the legislation, claiming that this 

gruesome procedure is medically necessary, but refusing to 

provide the medical records necessary to test their claim.  
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p ushing  f or  a g ender - neutr al  society  

Roe v . W ade is the centerpiece of the feminiz ation of the 

judiciary. This process was accelerated by the elevation to 

the Supreme Court of two women, neither of whom was 

q uestioned during her confirmation hearing about her 

extensive paper trail of feminist extremism.

R uth Bader G insburg won early acclaim from the 

feminists because of her role as the attorney who wrote the 

amicus curiae brief which the acl u filed in the  Su-

preme Court case of Frontiero v . Richardson, one of the first 

attempts to get activist judges to rewrite U .S. laws in con-

formity with feminist ideology. Justice William Brennan’s 

majority opinion articulated the feminist nonsense that 

American men, “in practical effect, put women, not on a 

pedestal, but in a cage,” and “throughout much of the th 

century the position of women in our society was, in many 

respects, comparable to that of blacks under the pre-Civil 

War slave codes.” 

Anyone who thinks that free American women were 

ever treated like slaves or kept in a cage has a worldview that 

is a dangerous basis for Supreme Court decisions. Brennan 

is no longer on the Court, but we do have his soulmate, 

G insburg, who subscribes to the same fantasies and praised 

Frontiero as an “activist” decision.

Before R uth Bader G insburg was nominated for the 

Supreme Court by P resident Clinton, she authored a book, 

S ex  B ias in the U .S . Code, supporting the proposed federal 

Eq ual R ights Amendment. I n that book, she advocated 
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not only assigning women to military combat duty, but 

affirmative action for women in the military, sex-integrating 

everything from prisons to the Boy Scouts, and even chang-

ing  federal laws to censor all male nouns and pronouns 

because they allegedly discriminate against women. 

Justice G insburg has long been on record as wanting 

cases to be decided on what she calls “the eq uality principle” 

(rather than on the Constitution). I n her  book, Con-

stitutional G ov ernm ent in A m erica, she endorsed taxpayer 

funding of abortions as a constitutional right (something 

that even the pro-Roe v . W ade Supreme Court rejected in 

H arris v . M cRae in ) . 

When G insburg stood beside P resident Clinton in the 

R ose G arden the day he nominated her for the Supreme 

Court, she said she wished that her mother had “lived in 

an age when daughters are cherished as much as sons.” 

Where did her mother live—in China?  H er statement was 

an insult to all American parents who do, indeed, cherish 

their daughters as much as their sons.

After she joined the Supreme Court, G insburg’s major 

effort to aid the feminists’ campaign to plunge us into a 

gender-neutral society was her sudden discovery in  

of a new entitlement for women to enroll at the  V irginia 

Military Institute, a privilege nobody else had detected dur-

ing vm i’s previous  years. She wrote the Court’s opinion 

in U nited S tates v . V irginia ordering women to be admitted 

to V irginia Military I nstitute, and even smeared as “close-

minded” those who believe there are inherent differences 

between men and women. Without any authority from the 
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Constitution, G insburg led the Court into pandering to 

the feminist prejudice against the type of masculinity that 

was typical of vm i.

G insburg’s feminist influence on other justices is seen in 

a  decision that shocked observers, N ev ada D ep artm ent 

of H um an Resources v . H ib b s. She didn’t write the decision, 

but the feminist phraseology is unmistakably hers. The 

Court’s tirade against “stereotypes” (a word used eighteen 

times) , which supposedly “forced women to continue 

to assume the role of primary family caregiver,” echoes 

G insburg’s prejudice against the concept of “breadwinning 

husband” and “dependent, homemaking wife,” which she 

had expressed in S ex  B ias in the U .S . Code. “Stereotyping” is 

a favorite b ê te noire of the feminists and often refers to the 

traditional view that children are best raised by a mother 

and father who are married to each other.

G insburg makes no secret of her continued close ties 

with the pro-abortion feminists. She lends her name and 

presence to a lecture series sponsored by the now  L egal 

D efense and Education Fund, a feminist advocacy group 

that often files amicus briefs in support of feminist causes. 

Thirteen members of Congress have asked her to withdraw 

from cases having to do with abortion because of these ties, 

but she has refused.

The feminiz ation of the judiciary led the federal courts 

to micromanage the athletic teams at Brown, a private uni-

versity. A national leader in offering athletic opportunities 

to women, Brown made a budgetary decision to recast two 

men’s and two women’s sports teams as “intercollegiate” 
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rather than “varsity,” a change that affected more men than 

women. 

But the feminists filed a class action lawsuit claiming 

sex discrimination under Title ix. L itigation spanned ten 

years and cost Brown over one million dollars in compelled 

payment of plaintiffs’ attorney’s fees. The courts ordered 

Brown to restore full funding for the two women’s teams, 

though not the men’s teams (Cohen v . B rown U niv ersity , 

 through ) .

the ster eoty p ical  w om an

The other woman on the Supreme Court, Sandra D ay 

O’Connor, had a record of feminist extremism similar to 

G insburg’s, and both women got a free pass in their con-

firmation hearings from the chivalrous men on the Senate 

Judiciary Committee.

O’Connor had served on a tax-funded feminist commis-

sion called the D efense Advisory Committee On Women 

I n The Services (dacow its) . The minutes of this group 

show that O’Connor “initiated” the discussion and made 

the motion in the U tiliz ation Subcommittee in April  

urging Congress to repeal the laws that exempt women from 

military combat duty. H er motion was passed in the full 

dacow its year after year and resulted in a H ouse hearing 

in  where, fortunately, wiser men killed the proposed 

legislation. Assigning women to military combat duty is 

a priority item on the feminist agenda to propel us into a 

gender-neutral society.
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With her feminist background, it was no surprise that 

O’Connor twice voted to keep abortion legal (in P lanned 

P arenthood v . Casey  and S tenb erg v . Carhart)  and twice voted 

for gay rights (in Rom er v . E v ans and L awrence v . T ex as) . As 

a member of the Ariz ona L egislature, she voted repeatedly 

for pro-abortion bills, and she co-sponsored ratification 

of the federal Eq ual R ights Amendment (which Ariz ona 

refused to ratify) .

The feminiz ation of the Court has played a major factor 

in creating the problem of judicial supremacy.  N umerous 

decisions for which O’Connor has been the swing vote have 

had an insidious effect. She is the judicial personification 

of the stereotype that a woman will change her mind, be 

unpredictable, and make decisions that are inconsistent and 

unfathomable to rational men.

Elevated to the Court by P resident R eagan, she po-

sitioned herself as the ultimate centrist whose opinions 

cannot be predicted because they blow with the wind and 

follow no logical pattern. Since the Supreme Court is split 

between liberals and conservatives, O’Connor became the 

deciding vote in many important cases, allowing the liberal 

media to call her the most powerful woman in America. 

She is credited with being the deciding vote in many  

to  decisions on major issues of public policy, including 

abortion (P lanned P arenthood v . Casey , ) , partial-birth 

abortion (S tenb erg v . Carhart, ) , vouchers to religious 

schools (Z elm an v . S im m ons-H arris, ) , racial prefer-

ences in university admissions (G rutter v . B ollinger, ) , 

and campaign finance reform (M cConnell v . FE C, ) .
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Justice O’Connor provided the decisive fi fth vote in 

 to force county courthouses to tear down displays 

of the Ten Commandments (M cCreary  County  v . A CL U  

of K entuc k y ) . O’Connor supposedly supports state power 

and opposes federal interference, but on the important is-

sues of religion and abortion she repeatedly favored federal 

intervention to advance her unpopular views.

L acking any consistent ideology or respect for the sepa-

ration of powers, O’Connor claims to base her rulings on 

such nebulous and eq uivocal “tests” as “undue burden,” “an 

appearance of endorsement,” or “a reasonable observer.” 

The problem with these  to  decisions is not that 

they are close calls, but that under the current regime of 

judicial supremacy, in which the legal community accepts 

a  to  decision as the law of the land, all these issues will 

be constantly re-litigated because no one can predict how 

similar cases will be decided. N obody knows what the law 

is; it depends on the whim of the swing justice.

The legal community continues to propagate the un-

constitutional notion that the Constitution is whatever the 

Supreme Court says it is, but are less and less confident of 

what the Supreme Court will say. The result is that Justice 

O’Connor is responsible for concentrating more and more 

power in the Supreme Court to resolve intricate matters 

of public policy.

O’Connor’s devotion to judicial supremacy was made 

clear by her opinion in P lanned P arenthood v . Casey : “So, 

indeed, must be the character of a N ation of people who 

aspire to live according to the rule of law. Their belief in 
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themselves as such a people is not readily separable from 

their understanding of the Court invested with the author-

ity to decide their constitutional cases and speak before all 

others for their constitutional ideals.”

She claims our “belief ” in “the rule of law” req uires us to 

accept a Court “invested with the authority” above “all oth-

ers” to decide what are our “constitutional ideals.” She wants 

the rule of law to req uire Americans to allow the Supreme 

Court to be the sole interpreter of the Constitution even if 

that means upholding an obviously wrong decision. 

The truth is just the opposite. We are not living under 

the rule of law so long as unaccountable judges are allowed 

to exercise the sole authority to invent new and contrary 

interpretations of the Constitution and of laws passed by 

our elected representatives. That is rule by an oligarchy of 

judges, not the rule of law.

We hope some day we will have a woman on the 

Supreme Court who is a real judge, not a feminist or a 

politician. R epublican presidents cannot afford another 

O’Connor.
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“movie day,” when the justices and clerks would watch porno-
graphic movies related to cases under consideration. 

  J u d g es F oster  F em in ism

•  Ruth Bader G insburg co-authored the book called S ex  B ias in  
t h e U .S . Cod e in  with another feminist, Brenda Feigen-
Fasteau, for which they were paid with federal funds under 
Contract No. crak . T he -page book was published by 
the U.S. Commission on Civil Rights. I t was written to identify 
the federal laws that allegedly discriminate on account of sex  
and to promote ratification of the then-pending federal E q ual 
Rights Amendment (era), for which G insburg was a fervent 
advocate. Here are some of G insburg’s radical feminist recom-
mendations set forth in her book S ex  B ias in  t h e U .S . Cod e.

G insburg called for the sex -integration of prisons and re-
formatories so that conditions of imprisonment, security and 
housing could be eq ual. She ex plained, “ I f the grand design of 
such institutions is to prepare inmates for return to the com-
munity as persons eq uipped to benefi t from and contribute to 
civil society, then perpetuation of single-sex  institutions should 
be rejected.” () She called for the sex -integration of Boy 
Scouts and G irl Scouts because they “perpetuate stereotyped 
sex  roles.” () She insisted on sex -integrating “college frater-
nity and sorority chapters” and replacing them with “college 
social societies.” () She even cast constitutional doubt on 
the legality of “ M other’s Day and Father’s Day as separate 
holidays.” ()

G insburg called for reducing the age of consent for sex ual 
acts to persons who are “ less than  years old.” () She as-
serted that laws against “ bigamists, persons cohabiting with 
more than one woman, and women cohabiting with a biga-
mist” are unconstitutional. () She objected to laws against 
prostitution because “prostitution, as a consensual act between 
adults, is arguably within the zone of privacy protected by 
recent constitutional decisions.” () G insburg wrote that the 
M ann Act (which punishes those who engage in interstate sex  
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traffi c of women and girls) is “offensive.” Such acts should be 
considered “ within the zone of privacy.” ()

G insburg’s view of the traditional family was radical feminist. 
She said that the concept of husband-breadwinner and wife-
homemaker “must be eliminated from the code if it is to refl ect 
the eq uality principle,” () and she called for “a comprehen-
sive program of government supported child care.” ()

She demanded that we “ fi rmly reject draft or combat ex emp-
tion for women,” stating that “ women must be subject to the 
draft if men are.” But, she added, “ the need for affi rmative 
action and for transition measures is particularly strong in the 
uniformed services.” ()

An indefatigable censor, G insburg listed hundreds of “sex ist” 
words that must be eliminated from all statutes. Among words 
she found offensive were: man, woman, manmade, mankind, 
husband, wife, mother, father, sister, brother, son, daughter, 
serviceman, longshoreman, postmaster, watchman, seamanship, 
and “ to man” (a vessel). (-) She even wanted he, she, him, 
her, his, and hers to be dropped down the M emory Hole. T hey 
must be replaced by he/ she, her/him, and hers/his, and federal 
statutes must use the bad grammar of “plural constructions to 
avoid third person singular pronouns.” (-)

I t’s too bad that Americans were denied the entertainment 
of a c-span  broadcast of a Senate Judiciary Committee inter-
rogation of G insburg about her out-of-the-mainstream views. 
But the Republicans rolled over and G insburg was confi rmed 
as a Supreme Court justice  to .

•  Sandra Day O’Connor’s voting record in the Arizona State 
Senate includes the following: On April , , she voted 
Yes on h.b . , an abortion-on-demand bill, in the Senate 
Judiciary Committee. On April , , she voted Yes on the 
same bill in the Republican M ajority Caucus (where the bill 
was defeated). On April , , she voted No in the Senate 
Judiciary Committee on a Right to Life M emorial asking 
Congress to ex tend constitutional protections to the unborn. 
On Feb. , , she co-sponsored the Family Planning Act 
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(s.b . ) to provide “ family planning,” including abortions, 
to minors without parental consent. I n M ay , she voted No 
on an amendment to prohibit abortions at the tax payer-sup-
ported University of Arizona Hospital. On M arch , , she 
co-sponsored the E q ual Rights Amendment (which Arizona 
consistently rejected). On April , , she succeeded in 
amending anti-pornography bills (h.b .   ) so that porn 
shops (“adult bookstores” ) could be , feet from schools 
and parks instead of at least a mile away. I n , she sponsored 
Arizona’s no-fault divorce bill (h.b . ).

  J u d g es H an d icap  L aw  E n for cem en t

•  I n F u r m an  v . G eor g ia, the Supreme Court invalidated capital 
punishment in G eorgia and T ex as and effectively overturned 
death penalty statutes everywhere else in the country. At least 
 jurisdictions were directly affected. T he impact of this 
unprecedented decision was staggering. I n Florida alone, the 
F u r m an  decision had the effect of voiding  ex ecutions of 
criminals convicted of heinous crimes.
 Despite overwhelming public support for the death penalty, 
California was unable to ex ecute a single convicted murderer 
between  and , when Robert Alton Harris was finally 
sent to the gas chamber. He had killed two teenagers and fin-
ished off their half-eaten hamburgers afterwards. On parole for 
voluntary manslaughter when he murdered them, he reportedly 
laughed about his killing spree and did not dispute his guilt. Yet 
attorneys and courts delayed his original ex ecution date in  
for over ten years, until finally the U.S. Supreme Court itself 
felt compelled to withdraw jurisdiction over the case from all 
lower federal courts in V asq u ez  v . H ar r is ().

  J u d g es I n v i te I lleg al I m m i g r at ion

•  T he Citizenship Clause in federal law is Section (a) of 
T itle  of the United States Code.



LESSON SEVEN

JUDGES FOSTER FEMINISM

QUESTIONS FOR DISCUSSION:
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� Why do you think President Reagan appointed a woman to the Supreme Court who then
voted twice for abortion, twice for gay rights, and twice against the Ten Commandments?

� Can Senators give female court nominees the same sustained, aggressive interrogation
that they inflicted on Robert Bork, Clarence Thomas, John Roberts, and Samuel Alito?

� Why didn’t senators examine Ginsburg about her paper trail proving her offbeat notions
about feminism and the law, and what were some of her weird ideas?





up r em e cour t justices seem to think that criminals 

need protection from the police.

The Warren Court rewrote criminal law and police 

procedures in a series of cases, starting with E scob edo v . S tate 

of I llinois () , which dissenting Justice Stewart wrote       

“. . . frustrates the vital interests of society in preserving the 

legitimate and proper function of honest and purposeful 

police investigation.” 

The most famous Warren Court interference with law 

enforcement was M iranda v . A riz ona () . The M iranda 

warning doesn’t seem so radical today, but it was at the time, 

and M iranda was then applied in a radical way to cripple 

law enforcement.

Consider the  I owa case of R obert Anthony Wil-

liams, who was arrested in connection with the disappear-

ance of a young girl. H e invoked his right to a lawyer, and 

while a couple of police officers were driving him to see his 

c  C
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lawyer, one policeman spoke what became known as the 

“Christian burial speech”:

I  want to give you something to think about while 

we’re traveling down the road. . . . N umber one, I  want 

you to observe the weather conditions, it’s raining, it’s 

sleeting, it’s freez ing, driving is very treacherous, vis-

ibility is poor, it’s going to be dark early this evening. 

They are predicting several inches of snow for tonight, 

and I  feel that you yourself are the only person that 

knows where this little girl’s body is, that you yourself 

have only been there once, and if you get a snow on 

top of it you yourself may be unable to find it. And, 

since we will be going right past the area on the way 

into D es Moines, I  felt that we could stop and locate 

the body, and that the parents of this little girl should 

be entitled to a Christian burial for the little girl who 

was snatched away from them on Christmas Eve and 

murdered. And I  feel we should stop and locate it on 

the way in rather than waiting until morning and try-

ing to come back out after a snowstorm and possibly 

not being able to find it at all. . . . I  do not want you to 

answer me. I  don’t want to discuss it any further. Just 

think about it as we’re riding down the road.

Williams subseq uently led the police to the little girl’s 

body. The Supreme Court overturned Williams’s conviction 

in B rewer v . W illiam s () , saying that the case was tainted 

by police misconduct and the discovery could not be used 

as evidence. N early everyone else thought the police work 

was outstanding.
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tr y ing  to stop  cap ital  p unishm ent 

I n spite of the fact that the Constitution specifically autho-

riz es capital punishment, in  the Supreme Court threw 

out three death penalty convictions in Furm an v . G eorgia, 

claiming they were violations of the Eighth and Fourteenth 

Amendments. The  to  decision called on the states to 

“rethink” their death penalty laws, effectively knocking out 

death penalty laws everywhere and halting all executions. 

Furm an included two hundred pages of concurrence and 

dissent, with Justices Brennan and Thurgood Marshall 

arguing that the death penalty is unconstitutional in all 

cases. 

Apparently the judicial supremacists thought that their 

rewriting of the Constitution on capital punishment would 

end the matter. But public resolve in favor of retribution for 

heinous crimes remained strong, and most states passed new 

death penalty laws for first-degree murder with aggravating 

circumstances.

I n A tk ins v . V irginia () , Justice John P aul Stevens 

rewrote the Eighth Amendment to outlaw capital punish-

ment for those with low iq s. Stevens could not base his rul-

ing on the Constitution, since it endorses the death penalty, 

so he relied on “evolving standards” and “polling data.” 

Justice Stevens seems to think that laws can be made 

through his interpretation of public opinion polls. Justice 

Scalia rebuked him, retorting that A tk ins was based on 

“nothing but the personal views” of the justices. 

This ruling threw death penalty enforcement into chaos, 

as no one knows what are the iq  req uirements for execution, 
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how and when iq  tests are to be administered, or what are 

the procedures for bringing a low-iq  claim. Even if there is 

a consensus that low-iq  murderers should not be executed, 

these issues should be resolved by the legislature, not by 

the courts ad hoc.

I n I n re S tanford () , four Supreme Court justices 

tried unsuccessfully to persuade a majority to hold that it is 

unconstitutional to execute a juvenile. They said: “Scientific 

advances such as the use of functional magnetic resonance 

imaging—m r i scans—have provided valuable data that 

serve to make the case even stronger that adolescents ‘are 

more vulnerable, more impulsive, and less self-disciplined 

than adults.’” MR I  scans are very useful for medical diag-

noses, but are not suitable for constitutional diagnosis.

The Court’s  to  decision in Rop er v . S im m ons () 

outlawed capital punishment for seventeen-year-olds, tak-

ing off death row seventy-two criminals in twelve states 

who were under age eighteen when they committed their 

crimes. I t was an about-face for the Court: it had rejected 

the same arguments just sixteen years earlier in S tanford v . 

K entuc k y .  

This decision is a prime example of liberal judges 

changing our Constitution based on their judge-invented 

notion that its meaning is evolving. Justice Anthony K en-

nedy presumed to rewrite the Eighth Amendment again. 

H e excused juvenile killers because of “lack of maturity” 

and “impetuous” actions.  

I n fact, Christopher Simmons showed how calculating 

a juvenile killer can be. H e told friends it would be fun to 

commit a burglary and then murder the victim, and he 



Judges H andicap  L aw E nforcem ent 

explained how he would do it, assuring them they could 

“get away with it” because they were juveniles.  

Simmons met his friend at  a.m., and they broke into 

Shirley Crook’s home as she slept. Simmons and his fellow 

teenager bound her hands, covered her eyes and mouth 

with duct tape, and drove her in her own minivan to a 

state park. They walked her to a railroad trestle, hog-tied 

her hands and feet with electrical wire, wrapped her entire 

face in duct tape, and threw her into the Meramec R iver 

where she drowned helplessly. H er body was found later 

by fi shermen.

Showing no remorse, Simmons bragged about the 

killing, declaring that he did it “because the bitch seen my 

face.” H e confessed q uickly after his arrest and performed 

a videotaped reenactment at the crime scene.

A jury of Simmons’ peers listened to his attorney’s 

argument that Simmons’ age should mitigate punishment. 

The jury observed Simmons’ demeanor at trial and heard 

from a slew of witnesses. After an exhaustive trial and full 

consideration of age as a factor, the jury and judge imposed 

the death sentence as allowed by Missouri law. N othing 

in the text or history of the Eighth Amendment denies 

Missouri juries and state legislatures the power to make 

this decision.

I n dissent, Justice Scalia blasted the “updating” of the 

Eighth Amendment. H e concluded, “The result will be 

to crown arbitrariness with chaos.” The terrorists and the 

vicious Salvadoran gangs that have invaded our cities will 

now be able to assign seventeen-year-olds as their hit men 

so they can “get away with it.”
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shel ter ed f r om  cr iticism

Some judges arrogantly think they should be sheltered from 

criticism by the other branches of government. Congress 

passed an innocuous law asking the Justice D epartment 

to report on whether federal criminal sentencing is within 

the official guidelines. A federal judge in California de-

clared the law unconstitutional (U .S . v . M endoz a, ) 

because the dissemination of information might generate 

criticism of the judiciary. I t is ridiculous to think that the 

I mperial Judiciary may prohibit the legislature from ask-

ing the executive branch for some information just because 

the judiciary might be criticiz ed. Whatever happened to 

freedom of speech?

H ouse Judiciary Committee Chairman F. James Sensen-

brenner Jr. made a blunt speech to the U .S. Judicial Confer-

ence on March , , regarding congressional oversight 

of the judiciary:

In a letter to me dated N ovember ,  this body (the 

Judicial Conference of the U nited States)  objected to 

‘the dissemination of judge-specific data on sentencing 

in criminal cases,’ and suggested that “Congress should 

meet its responsibility to oversee the functioning of 

the criminal justice system through use of this data 

without subjecting individual judges to the risk of 

unfair criticism in isolated cases.”

I  have been perplexed as to why such furor has 

been raised over obtaining records from a judge’s 

publicly decided cases. Assuredly, federal judges in 
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a democracy may be scrutiniz ed, and may even be 

“unfairly criticiz ed.” Subject to removal from office 

upon conviction of impeachment, Article iii judges 

have been given lifetime tenure precisely to be better 

able to withstand such criticism, not to be immune 

from it. That the Congress, the elected representa-

tives of the people, may obtain and review the public 

records of the Judicial branch is both Constitutionally 

authoriz ed and otherwise appropriate. Over  years 

of precedents show that the Judiciary as a collective 

body, or an individual judge, is subject to Congres-

sional inq uiry.

U nfortunately, Congress doesn’t very often use its consti-

tutionally authoriz ed power over the judiciary.
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(s.b . ) to provide “ family planning,” including abortions, 
to minors without parental consent. I n M ay , she voted No 
on an amendment to prohibit abortions at the tax payer-sup-
ported University of Arizona Hospital. On M arch , , she 
co-sponsored the E q ual Rights Amendment (which Arizona 
consistently rejected). On April , , she succeeded in 
amending anti-pornography bills (h.b .   ) so that porn 
shops (“adult bookstores” ) could be , feet from schools 
and parks instead of at least a mile away. I n , she sponsored 
Arizona’s no-fault divorce bill (h.b . ).

  J u d g es H an d icap  L aw  E n for cem en t

•  I n F u r m an  v . G eor g ia, the Supreme Court invalidated capital 
punishment in G eorgia and T ex as and effectively overturned 
death penalty statutes everywhere else in the country. At least 
 jurisdictions were directly affected. T he impact of this 
unprecedented decision was staggering. I n Florida alone, the 
F u r m an  decision had the effect of voiding  ex ecutions of 
criminals convicted of heinous crimes.
 Despite overwhelming public support for the death penalty, 
California was unable to ex ecute a single convicted murderer 
between  and , when Robert Alton Harris was finally 
sent to the gas chamber. He had killed two teenagers and fin-
ished off their half-eaten hamburgers afterwards. On parole for 
voluntary manslaughter when he murdered them, he reportedly 
laughed about his killing spree and did not dispute his guilt. Yet 
attorneys and courts delayed his original ex ecution date in  
for over ten years, until finally the U.S. Supreme Court itself 
felt compelled to withdraw jurisdiction over the case from all 
lower federal courts in V asq u ez  v . H ar r is ().

  J u d g es I n v i te I lleg al I m m i g r at ion

•  T he Citizenship Clause in federal law is Section (a) of 
T itle  of the United States Code.



LESSON EIGHT

JUDGES HANDICAP LAW ENFORCEMENT

QUESTIONS FOR DISCUSSION:

� When did the Supreme Court start rewriting state laws about criminal law enforcement?

� Since the Constitution approves capital punishment, how do Supreme Court justices have
the nerve to think they can change the Constitution?

� Do you think the Constitution prohibits applying the death penalty to someone simply
because he was not yet 18 years old when he committed a gruesome murder?

� Discuss how the Supreme Court changed the Eighth Amendment, which Justice Scalia
said in dissent will “crown arbitrariness with chaos.”
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Judges I nv ite

I llegal I m m igration

he p ecul iar  notion that foreigners residing il-

legally in the U nited States should enjoy the same 

rights as American citiz ens is found nowhere in the 

U .S. Constitution or federal law. This anomaly was created 

by supremacist judges.

First, the Supreme Court denied government the right 

to distinguish between citiz ens and aliens, then encouraged 

and protected the large-scale entry of illegal aliens into the 

U nited States. H oldovers from the Warren Court presumed 

to mandate this policy even though the Constitution clearly 

recogniz es the basic difference between citiz ens and aliens. 

Justice William R ehnq uist explained this in his lone dissent 

in S ugarm an v . D ougall () , a case that overturned N ew 

Y ork’s req uirement that state civil servants be U .S. citiz ens. 

R ehnq uist wrote that “the Constitution itself recogniz es the 

difference between citiz ens and aliens. That distinction is 

constitutionally important in no less than eleven instances 

in a political document noted for its brevity .”

T
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I n , in G raham  v . Richardson, Justice H arry Black-

mun added a new right to the Fourteenth Amendment. 

Writing for the Court’s majority, Blackmun held that “a 

state statute that denies welfare benefi ts to resident aliens 

and one that denies them to aliens who have not resided 

in the U nited States for a specifi ed number of years violate 

the Eq ual P rotection Clause.” G rabbing power for judges 

to override legislative policymaking, Blackmun stated that 

“classifi cations based on alienage, like those based on na-

tionality or race, are inherently suspect and subject to close 

judicial scrutiny.” 

The Supreme Court continued to blur the distinction 

between citiz ens and aliens. I n , in I n Re G riffi ths, the 

Supreme Court ruled that this new eq ual-protection privi-

lege gives noncitiz ens the right to take the bar exam and 

become licensed lawyers.

One would think that government employees should 

be citiz ens of the same country as their government. But 

asserting “judicial scrutiny” in H am p ton v . M ow S un W ong, 

the Supreme Court in  substituted its own views for 

those of Congress and ruled that citiz enship is an uncon-

stitutional req uirement for holding a government job. 

Justice William Brennan, who was appointed in  

but continued to promote judicial supremacy long after 

Earl Warren retired, was still on the Court in  when 

he wrote the  to  decision that opened the fl oodgates to 

illegal aliens. 

I n P ly ler v . D oe, Brennan created a brand-new addition 

to the Constitution’s eq ual protection clause: the req uire-

ment that the State of Texas must provide free public 
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education to the children of foreigners who had entered 

the U nited States illegally. Texas had passed a law limiting 

public education to those who were in our country lawfully. 

Justice Brennan and his fellow activists ruled that the Texas 

law was unconstitutional. They misused the eq ual protection 

clause to prohibit any state from denying free education to 

illegal aliens unless the state proved “some substantial state 

interest”—and saving the taxpayers’ money was deemed to 

be insufficient justifi cation.

The P ly ler decision gave foreigners a powerful incentive 

to sneak into our country: they could enroll their children in 

our public schools. They could also start demanding other 

benefi ts paid for by U .S. taxpayers because of Brennan’s 

broad-brush opinion in P ly ler. Brennan ruled that because 

aliens are a “class” of people, they must be treated eq ually 

with every other person in the state regardless of the fi -

nancial cost to the taxpayers. Thus, the Brennan decision 

opened our borders to a stampede of illegal aliens. 

I n , the Supreme Court declared that “once an 

alien enters the country, the legal circumstance changes, for 

the D ue P rocess Clause applies to all ‘persons’ within the 

U nited States, including aliens, whether their presence here 

is lawful, unlawful, temporary, or permanent.” The Supreme 

Court created this fi ction in  Z adv y das v . D av is. 

The notorious Court of Appeals for the N inth Circuit, 

which presides over California, Ariz ona, and other western 

states, has driven a truck through this opening created by the 

Supreme Court. With every new dispute, the N inth Circuit 

has sweetened the bait that attracts millions of illegal aliens. 

“The Fifth Amendment also protects aliens,” the N inth 
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Circuit declared in T orres-A guilar v . I N S  () . I n S agana 

v . T enorio () , the N inth Circuit added, “Aliens who are 

in the jurisdiction of the U nited States under any status, 

even as illegal entrants or under a legal fi ction, are entitled 

to the protections of the Fourteenth Amendment.”

I n , the N inth Circuit ruled in M oham m ed v . G on-

z ales that women from countries that allow female mutila-

tion are eligible for asylum in the U nited States. Amnesty 

I nternational estimates that  million girls and women, 

mostly in Africa, are victims of this horrendous practice, 

and that an additional two million more are currently at 

risk. The sheer numbers of applicants who could petition 

for asylum on this basis are mind-boggling. 

I t is no wonder that the N inth Circuit has become a 

mecca for immigration cases. According to Clinton-ap-

pointed N inth Circuit Judge Michael D aly H awkins, “Three 

years ago, immigration cases were  percent of our calendar. 

Today, as we speak, that percentage is  percent.”

m or e inter f er ence in p ub l ic school s

More Supreme Court mischief involving immigrants and 

public schools was started in  by L au v . N ichols, a deci-

sion written by yet another Warren Court holdover, Wil-

liam O. D ouglas. H e refused to relinq uish judicial power 

longer than any Supreme Court justice in history, staying 

over thirty-six years.

The Civil R ights Act of , Title vi, says that “N o 

person in the U nited States shall, on the ground of race, 

color, or national origin, be excluded from participation in, 
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be denied the benefi ts of, or be subjected to discrimination 

under any program or activity receiving Federal fi nancial 

assistance.” The law says nothing about language. L egislat-

ing from the bench, the Court made two errors. First, it 

allowed the bureaucracy to twist the defi nition of “national 

origin” to include language defi ciency. Second, it allowed 

a private right of action based on this change, such that 

almost anyone could sue over it. This decision authoriz ed 

the federal courts to create and enforce the rights of non-

English speaking people, thereby taking away power from 

Congress to decide this issue.

This decision was the origin of the mistake called bi-

lingual education, a system of keeping immigrant children 

speaking their native language in public schools instead of 

rapidly learning English. I mmigrant children were kept in 

segregated classrooms for up to  percent of the day, often 

for fi ve to seven years, never learning English. California 

schools ultimately taught public school children in forty-

two different languages. 

P rior to the L au decision, the U nited States had as-

similated millions of immigrants over two centuries without 

the government providing foreign-language teachers. I m-

migrant children went directly into public schools where 

only English was spoken. They rapidly learned English 

and went home and taught it to their parents. After L au v . 

N ichols, the schools abandoned the system that had proved 

so successful and substituted bilingual education. 

This system of language apartheid grew into a billion-

dollar boondoggle and resulted in harm, not benefi t, to the 

children it was supposed to help. Two decades later, the 
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voters in California, Ariz ona, and Massachusetts passed 

referenda repudiating bilingual education, but a generation 

of children had grown up without learning English.

the citiz enship  cl ause and oath

The Citiz enship Clause of the Fourteenth Amendment 

states that U .S. citiz ens are “all persons born or naturaliz ed 

in the U nited States and subject to the jurisdiction thereof.” 

Federal law uses almost identical language. “Subject to the 

jurisdiction thereof ” is an essential part of the defi nition. 

H istory clearly confi rms the importance and necessity 

of those fi ve words. American I ndians, despite the obvious 

location of their birth, did not receive U .S. citiz enship until 

it was conferred by congressional acts in , , and , 

long after ratifi cation of the Fourteenth Amendment. The 

extensive litigation concerning American I ndians proves 

that the consent of both the government and the individual 

is what controls citiz enship, rather than place of birth.

What about babies who may be born to diplomats or 

their wives who happen to be in the U nited States at the 

moment of birth?  They are not U .S. citiz ens, either. A 

baby born to the wife of the ambassador from France, for 

example, will surely be a French citiz en, not an American 

citiz en. D ating back to the R oman Empire, citiz enship has 

always been a privilege extended only on conditions estab-

lished by the sovereign (as it was granted to St. P aul) , not 

the mere happenstance of location of birth or residence.

For nearly two centuries, the Supreme Court faithfully 

construed citiz enship consistent with the Constitution and 
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the intent of our Founders. I n , in E lk  v . W ilk ins, the 

Court held that

I ndians born within the territorial limits of the U nited 

States, members of, and owing immediate allegiance 

to, one of the I ndian tribes (an alien, though depen-

dent, power), although in a geographical sense born 

in the U nited States, are no more “born in the U nited 

States and subject to the jurisdiction thereof,” within 

the meaning of the fi rst section of the Fourteenth 

Amendment, than the children of subjects of any 

foreign government born within the domain of that 

government, or the children born within the U nited 

States, of ambassadors or other public ministers of 

foreign nations.

 I n , in H eim  v . M cCall, the Supreme Court properly 

upheld N ew Y ork’s authority to distinguish between citiz ens 

and non-citiz ens and thereby show preference to citiz ens 

in hiring for public transit projects. I n describing the State 

of N ew Y ork as “a recogniz ed unit and those who are not 

citiz ens of it are not members of it,” the Court ruled that 

N ew Y ork “could prefer its own citiz ens to aliens without 

incurring the condemnation of the N ational or the state 

constitution.”

I n , in O hio ex  rel. Clark e v . D ec k eb ach, the Supreme 

Court unanimously rejected the eq ual protection argument 

and upheld a Cincinnati ordinance req uiring that licenses 

to operate pool halls be issued only to U .S. citiz ens.

I n , in I n re T henault, a federal court in the D istrict 

of Columbia re-confi rmed the conditions of citiz enship: 
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“Of course, the mere physical fact of birth in the country 

does not make these children citiz ens of the U nited States, 

inasmuch as they were at that time children of a duly ac-

credited diplomatic representative of a foreign state. This is 

fundamental law and within the recogniz ed exception not 

only to the Constitutional provision relative to citiz enship, 

Amendment Article , Section i, but to the law of England 

and France and to our own law, from the very fi rst settle-

ment of the Colonies.” 

tam p er ing  w ith national  secur ity

Since the years of the Warren Court, the Supreme Court 

has obscured the fundamental constitutional defi nition of 

citiz enship without dealing with it directly. The justices 

have toyed with their own notions of citiz enship instead 

of sticking with the Constitution as written, and this has 

even interfered with our national security.

Y aser Esam H amdi was captured in Afghanistan as 

an enemy combatant during our military operation there. 

When interviewed by a U .S. interrogation team, he identi-

fi ed himself as a Saudi citiz en who had been born in the 

U nited States. But after being detained as an enemy com-

batant, he argued that he was a U .S. citiz en because of his 

birth in Baton R ouge, L ouisiana, to Saudi Arabian parents. 

H is father, Esam Fouad H amdi, joined the lawsuit from 

his country of Saudi Arabia.

There is no evidence that H amdi ever consented to be 

subject to the jurisdiction of the U nited States, or sought to 

settle in the U nited States, or renounced his Saudi Arabian 
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citiz enship. All evidence is that he retained allegiance to 

Saudi Arabia.

The short answer to H amdi’s legal claim should have 

been that he was not an American citiz en. But litigation 

about his rights unfortunately assumed that he was a U .S. 

citiz en and was therefore entitled to the rights and privileges 

of that status. Without addressing the citiz enship issue, the 

Supreme Court ultimately held in H am di v . Rum sfeld () 

that H amdi could contest his status as an enemy combatant. 

That forced the Bush Administration to agree to release 

H amdi and deport him to Saudi Arabia in exchange for 

his dropping his claim to U .S. citiz enship. 

p r evar icating  ab out citiz enship

 

To become a naturaliz ed U .S. citiz en, it is necessary to take 

this solemn oath: 

I  hereby declare, on oath, that I  absolutely and en-

tirely renounce and abjure all allegiance and fi delity 

to any foreign prince, potentate, state, or sovereignty, 

of whom or which I  have heretofore been a subject or 

citiz en; that I  will support and defend the Constitu-

tion and laws of the U nited States of America against 

all enemies, foreign and domestic; that I  will bear true 

faith and allegiance to the same; that I  will bear arms 

on behalf of the U nited States when req uired by the 

law; that I  will perform noncombatant service in the 

Armed Forces of the U nited States when req uired by 

the law; that I  will perform work of national impor-
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tance under civilian direction when req uired by the 

law; and that I  take this obligation freely without 

any mental reservation or purpose of evasion; so help 

me G od.

There is no ambiguity about this oath. To become a 

U .S. citiz en, immigrants are req uired by our law not only 

to swear allegiance to the U nited States, but to absolutely 

renounce any and all allegiance to the nation from which 

they came. This oath makes clear that there can never be 

any divided loyalty or dual citiz enship with an immigrant’s 

native country. But again, Supreme Court justices who 

believe that they can legislate according to their notions of 

what public policy should be continued their interference in 

congressional jurisdiction over immigration by encouraging 

the mischievous notion of dual citiz enship. 

The U .S. Constitution, Article i, Section  gives the 

power over naturaliz ation law solely to Congress, not to the 

Court. U sing its constitutional authority, Congress passed 

a law providing that “A person who is a national of the 

U nited States, whether by birth or naturaliz ation, shall lose 

his nationality by: . . . (e)  V oting in a political election in a 

foreign state or participating in an election or plebiscite to 

determine the sovereignty over foreign territory.”

I n a  to  vote, the Warren Court overturned this law 

in A froy im  v . Rusk  () . The case involved a Jewish im-

migrant from P oland who became a U .S. citiz en in  and, 

like other naturaliz ed citiz ens, took an oath renouncing his 

former citiz enship. But in  he went to I srael and voted 

there. The law expressly req uired forfeiture of citiz enship 
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for voting in a foreign election. Y et contrary to the plain 

words of the statute, the Court held that he did not lose his 

U .S. citiz enship by voting in a foreign country.

Actually, Afroyim did not betray his oath because he did 

not vote in his native country. But unfortunately, this case 

has been used to promote dual citiz enship by those who 

encourage divided loyalties among immigrants. The oath 

every new citiz en must take should prevent naturaliz ed U .S. 

citiz ens from voting in their native country. 

Our country is now confronted with the problem that 

some immigrants have falsely been led to believe that they 

are or can be dual citiz ens, and Mexico is aggressively pro-

moting the notion that Mexicans in the U nited States can 

vote in both countries. This dangerous notion would dilute 

our national identity and culture. 

U nder the U .S. Constitution, all q uestions of citiz en-

ship and naturaliz ation should be made by Congress, not 

by supremacist judges.
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(s.b . ) to provide “ family planning,” including abortions, 
to minors without parental consent. I n M ay , she voted No 
on an amendment to prohibit abortions at the tax payer-sup-
ported University of Arizona Hospital. On M arch , , she 
co-sponsored the E q ual Rights Amendment (which Arizona 
consistently rejected). On April , , she succeeded in 
amending anti-pornography bills (h.b .   ) so that porn 
shops (“adult bookstores” ) could be , feet from schools 
and parks instead of at least a mile away. I n , she sponsored 
Arizona’s no-fault divorce bill (h.b . ).

  J u d g es H an d icap  L aw  E n for cem en t

•  I n F u r m an  v . G eor g ia, the Supreme Court invalidated capital 
punishment in G eorgia and T ex as and effectively overturned 
death penalty statutes everywhere else in the country. At least 
 jurisdictions were directly affected. T he impact of this 
unprecedented decision was staggering. I n Florida alone, the 
F u r m an  decision had the effect of voiding  ex ecutions of 
criminals convicted of heinous crimes.
 Despite overwhelming public support for the death penalty, 
California was unable to ex ecute a single convicted murderer 
between  and , when Robert Alton Harris was finally 
sent to the gas chamber. He had killed two teenagers and fin-
ished off their half-eaten hamburgers afterwards. On parole for 
voluntary manslaughter when he murdered them, he reportedly 
laughed about his killing spree and did not dispute his guilt. Yet 
attorneys and courts delayed his original ex ecution date in  
for over ten years, until finally the U.S. Supreme Court itself 
felt compelled to withdraw jurisdiction over the case from all 
lower federal courts in V asq u ez  v . H ar r is ().

  J u d g es I n v i te I lleg al I m m i g r at ion

•  T he Citizenship Clause in federal law is Section (a) of 
T itle  of the United States Code.
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•  M ex ico is just one of many countries from which visitors now 
come to the United States and claim birthright citizenship. 
“An entire cottage industry now caters to people from South 
K orea, China, the M iddle E ast and elsewhere who visit the 
United States just to give birth and then go back home. Once 
the child reaches , he can petition to have his families out-
side the country join him legally in the United States. T hese 
children are called ‘anchor babies.’”  “ I mmigration: Stop the 
Abuse,”  F lor i d a Tim es-U n ion  ( Jacksonville), April , , 
B-. Some estimates are that anchor babies ex ceed , 
each year. W ebsites even promote travel to the United States 
to give birth, setting up a claim to American citizenship. 

•  By the government’s own estimates, in January  there were 
seven million illegal aliens living in the United States. “ E sti-
mates of the Unauthorized I mmigrant Population Residing in 
the United States:  to ,” Offi ce of Policy and Planning, 
U.S. I mmigration and Naturalization Service  (). A Bear 
Stearns report dated January , , stated: “ T he number of 
illegal immigrants in the United States may be as high as  
million people.” T ens of thousands pour over our border on a 
daily basis. 

•  Rice University economist Dr. Donald Huddle estimated that 
illegal aliens cost . billion in public assistance as long ago 
as . Shari B. Fallek, “Comment: Health Care for I llegal 
Aliens: W hy I t I s a Necessity,”  H ou ston  J ou r n al of I n ter n a-
t ion al L aw , ,  (Spring ). “ For the decade from  
to , he estimated that the net cost for illegal immigrants 
would be . billion. Between  and , illegal im-
migrants will cost . billion in public assistance and dis-
placement costs. Regarding jobs, Dr. Huddle suggested that 
in , . million U.S. workers were displaced from jobs by 
immigrants, which cost . billion. He estimated the cost of 
job displacement for the - decade to be . billion.” 
I d. at -. 

•  Clay w or t h  v . B on ta noted that California medical programs pay 
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an estimated  million annually to cover the costs of illegal 
aliens. For diseases brought in by aliens, see Dr. M adeleine 
Pelner Cosman, “ I llegal Aliens and American M edicine,”  
J ou r n al of A m er ican  P h y sic ian s an d  S u r g eon s, No. ,  (Spring 
). 

  J u d g es I n ter fer e w it h  E lec t ion s

•  T he Supreme Court is on the verge of reentering the political 
thicket of reapportionment in a major way. I n V iet h  v . J u be-
lir er  (), the Supreme Court reviewed reapportionment in 
Pennsylvania, where it had been alleged that the majority party 
redrew the district boundaries in order to favor themselves. 
Four justices agreed that political gerrymandering claims are 
nonjusticiable because no judicially discernible and manageable 
standards for adjudicating such claims ex ist. Justice K ennedy 
seemed to agree, as he said: “ Because there are yet no agreed 
upon substantive principles of fairness in districting, we have 
no basis on which to define clear, manageable, and politically 
neutral standards for measuring the particular burden a given 
partisan classification imposes on representational rights.”
 But that doesn’t make it hopeless for a supremacist such as 
K ennedy, as he went on to say: “ I t is not in our tradition to 
foreclose the judicial process from the attempt to define stan-
dards and remedies where it is alleged that a constitutional right 
is burdened or denied. Nor is it alien to the Judiciary to draw 
or approve election district lines. . . . Our willingness to enter 
the political thicket of the apportionment process with respect 
to one-person, one-vote claims makes it particularly difficult 
to justify a categorical refusal to entertain claims against this 
other type of gerrymandering.”
 K ennedy and the other supremacist justices seem to invite 
future cases that would give the Court the opportunity to invent 
new standards for reviewing and redoing apportionment deci-
sions. Justices Stevens, Souter, and Breyer each have their own 
ideas for what those standards might be. For ex ample, Breyer 



LESSON NINE

JUDGES INVITE ILLEGAL IMMIGRATION

QUESTIONS FOR DISCUSSION:

� Where did the notion come from that foreigners residing illegally in the United States
should enjoy the same rights as American citizens?

� Where did the notion come from that U.S. taxpayers are obligated to admit the children of
illegal aliens into public schools?

� How did a Supreme Court decision provide motivation for illegal aliens to sneak across
our borders?

� How did it happen that our public schools suddenly started bilingual education?
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or  the fi r st 1 7 4  y ear s after our Constitution was 

adopted, the reapportionment of state legislatures 

was considered a “political q uestion” to be resolved 

by the legislative branch. “Courts ought not to enter this 

political thicket,” the Supreme Court ruled in Colegrov e v . 

G reen () . 

Then suddenly, in B ak er v . Carr () , Justice William 

J. Brennan led the judicial supremacists into the thicket. 

Asserting the “responsibility of this Court as ultimate in-

terpreter of the Constitution,” he ruled that courts could 

redraw the boundaries of legislative districts. Justice Frank-

furter, in dissent, joined by Justice H arlan, wrote that the 

B ak er v . Carr decision was “. . . a massive repudiation of 

the experience of our whole past in asserting destructively 

novel judicial power. . . .”

R eapportionment was another new area where the ju-

dicial supremacists of the Warren Court seiz ed legislative 

c  C

Judges I nterfere with E lections
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powers. The next step after B ak er was Chief Justice Earl 

Warren’s majority opinion in Rey nolds v . S im s () . The 

Supreme Court ruled that population (one-man-one-vote) 

must be the primary consideration in apportionment plans 

for both houses of state legislatures. This forbade state 

legislatures from imitating the pattern of Congress, where 

one house is apportioned by population and the other by 

geography. 

Further enunciating notions of judicial exclusiveness, 

Chief Justice Warren wrote in P owell v . M cCorm ac k  () , 

“I t is the responsibility of this court to act as the ultimate 

interpreter of the Constitution.”

On the contrary, the U .S. Constitution does not make 

the Supreme Court “the ultimate interpreter of the Con-

stitution.” Such language originated with the judicial 

supremacists. Justices Warren and Brennan were leaders 

in the revolution that was taking place, case by case, to 

dismantle the separation of powers and replace it with 

judicial supremacy.

The Supreme Court’s disdain for the right of the people 

to govern ourselves was pointed out by Justice Clarence 

Thomas in his brilliant dissent in U .S . T erm  L im its v . 

T hornton () : 

I t is ironic that the Court bases today’s decision on 

the right of the people to “choose whom they please 

to govern them.” U nder our Constitution, there is 

only one State whose people have the right to “choose 

whom they please” to represent Arkansas in Con-

gress. The Court holds, however, that neither the 
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elected legislature of that State nor the people them-

selves (acting by ballot initiative)  may prescribe any 

q ualifications for those representatives. The majority 

therefore defends the right of the people of Arkan-

sas to “choose whom they please to govern them” by 

invalidating a provision that won nearly %  of the 

votes cast in a direct election and that carried every 

congressional district in the State.

b ush v. g or e

The Bush-G ore election in  is a case in which state 

court judicial supremacists caused unprecedented problems. 

The Florida ballots had been counted and recounted ac-

cording to pre-election procedures. All ballot procedures 

had been approved by both major parties before the elec-

tion, and Florida was about to certify the election in an 

orderly way. Al G ore was free to present evidence of fraud 

or other misconduct, but he had no such evidence and lost 

his challenge in the trial court.

Then the judicial supremacists on the Florida supreme 

court threw the election into chaos. They seiz ed on G ore’s 

argument that a different recount method might have 

yielded a different outcome and ordered a peculiar recount 

invented by the judges in order to maximiz e Al G ore’s 

chances.

The Florida supreme court supremacists, in their ex-

traordinary conceit, operated on the premise that because 

they were high-ranking judges, they could devise and 

req uire a recount scheme superior to the one prescribed 
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by pre-election rules. That premise is nonsensical and un-

democratic. I t is absolutely essential to democratic elections 

to count the votes according to the rules agreed to b efore the 

election begins. Any deviation from the procedure agreed 

upon in advance makes the election less fair.

 D uring the Supreme Court oral argument on B ush v . 

G ore, Justice Sandra D ay O’Connor enunciated the best rule 

about what standard to apply in ballot recounts: “Why isn’t 

the standard the one that voters are instructed to follow, for 

goodness’ sakes?  I  mean, it couldn’t be clearer.”

Y es, the ballots should be counted in accord with the 

instructions provided to the voters before they vote. 

The wild activism of the Florida court cried out to be 

stopped by someone. Fortunately, the U .S. Supreme Court 

put an end to the craz y post-election recount scheme in-

vented by the Florida judicial supremacists.

U nfortunately, the Supreme Court failed to identify 

state court judicial supremacy as the cause of the post-

election turmoil in Florida. P robably because too many 

Supreme Court justices are federal judicial supremacists, 

they didn’t want to criticiz e state judicial supremacists. The 

majority opinion held only that a judicially  ordered recount 

must satisfy minimal eq ual protection standards. 

The Supreme Court decision in B ush v . G ore was widely 

criticiz ed on federalism grounds by those who thought that 

the Supreme Court should have deferred to the Florida state 

judicial supremacists. But the Supreme Court effectively 

and properly deferred to Florida’s legislative and executive 

branches, while halting the Florida judiciary’s interference 

in the election. Justices Souter and Breyer agreed that the 
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Florida supreme court was interfering with the election 

in an unconstitutional manner, but they still wanted to 

use federal judicial supremacy to order their own peculiar 

recount schemes.

The Supreme Court annoyed many commentators 

who believe in judicial supremacy by saying that the B ush 

v . G ore ruling applies only to the “present circumstances.” 

But of course all rulings should apply only to the case be-

fore the court. Courts are not supposed to concoct laws or 

rules to apply to people who are not parties to the case. As 

the K ennedy-R ehnq uist-O’Connor-Scalia opinion stated 

in M issouri v . Jenk ins, it would be “a blatant denial of due 

process” to apply its decision to “persons who have had no 

presence or representation in the suit.” 

But the judicial supremacists have become so accus-

tomed to believing that Supreme Court decisions are the law 

of the land—instead of merely a decision on the controversy 

before the court—that it caused much comment when the 

justices restricted B ush v . G ore to that particular case.

the cal if or nia r ecal l  

The California constitution has a provision for recalling 

a  governor so he can be replaced without waiting for the 

next election. A populist movement in  gathered the 

necessary petitions to recall G overnor G ray D avis, and a 

recall election was scheduled. 

With the election already underway and absentee 

ballots being collected, the N inth Circuit U .S. Court of 

Appeals ruled  to  that the election must be postponed. 
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Many concluded that the judges were trying to help the 

D emocrats, but the announced reason was that there was 

a likelihood that the acl u could prove in a trial that new 

touch-screen computeriz ed ballots would be more accurate 

than the system California had used for decades. 

This decision was in the face of overwhelming evidence 

from academics and voter registrars that an abrupt switch 

to new voting technology would create its own problems 

and errors among voters and poll personnel. I f the punch-

card ballot were really illegal as the court maintained, then 

how could G overnor D avis’s original election be valid, since 

punch cards were used then?

The relative merits of punch-card and touch-screen 

ballots are not the issue. Such controversies are routinely 

resolved in our political system without any help from 

judges. The threat to self-government comes from judges 

who interfere with an ongoing election. The California ju-

dicial supremacists said they had to suspend the election in 

order for the U nited States to set a good example for other 

countries. The court said in S outhwest V oter Registration 

E ducation P roject. v . S helley  () : “. . . this is a critical time 

in our nation’s history when we are attempting to persuade 

the people of other nations of the value of free and open 

elections. Thus, we are especially mindful of the need to 

demonstrate our commitment to elections held fairly, free 

of chaos . . . .” 

D id those judges really think that the California re-

call election would be so chaotic that it would set a bad 

example for I raq  and Afghanistan?  I f anything, the N inth 

Circuit showed us that judicial supremacists could derail 
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an election at the last minute and create real chaos. N o 

democratic country should ever permit judges to postpone 

or cancel an election. I t is essential that elections proceed 

as scheduled.

The trial judge had found nothing objectionable about 

the California recall election. The only evidence cited by 

the three N inth Circuit judges was that the acl u wanted to 

cancel the election; that the Secretary of State had agreed 

to phase out punch cards; and that a study showed that 

touch-screens were superior to punch cards. But the study 

was funded by a major provider of touch-screen voting 

machines.

To try to justify an order to switch to a new system, 

the judges used some meaningless buz z words to suggest 

that a perfectly good election procedure needed a high-

tech replacement: “. . . the fundamental right to have votes 

counted in the special recall election is infringed because 

the pre-scored punch-card voting systems used in some 

California counties are intractably afflicted with techno-

logic dyscalculia.” ( Judicial supremacists, elitists that they 

are, love to lace their opinions with words the voters don’t 

understand.)

As it turned out, the N inth Circuit judicial supremacists 

lost their nerve, and the full court let the election proceed 

as scheduled. The voters elected Arnold Schwarz enegger 

in a fair election with ordinary ballots. California counties 

then spent millions of dollars on computeriz ed touch-screen 

election eq uipment, but controversies remain. On April 

, , the California secretary of state banned the use 

of fourteen thousand touch-screen machines because of 
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security and reliability concerns, and “decertified” an ad-

ditional twenty-eight thousand until their security could 

be upgraded. 

The court’s analysis of voting systems was naive and 

technically flawed, as well as legally and politically abomi-

nable. I t is scary to think how close we came to letting 

judges sabotage the most important California election 

in years, and there is no indication that the judges have 

retreated from their supremacist attitudes. 

shenanig ans in new  jer sey

The liberals in politics, media, and the judiciary have popu-

lariz ed the notion that an election loser can use the courts 

to change the rules that were in place before the election. 

This is a very bad idea; not even banana republics let judges 

interfere with elections.

In the  N ew Jersey D emocratic primary for the U .S. 

Senate, the incumbent Senator R obert Torricelli easily won 

renomination. H e then dropped dramatically in the polls 

following corruption charges and announced his intention 

to withdraw. But the general election had already begun; 

ballots had been printed, overseas military ballots had been 

mailed, some servicemen had already voted, and the legal 

deadline for substituting another candidate had passed.

N ew Jersey law clearly states that a name can be sub-

stituted on the ballot “in the event of a vacancy, howsoever 

caused, among candidates nominated at primaries, which 

vacancy shall occur not later than the fifty-first day before 

the general election.” When Torricelli announced his in-
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tention to withdraw, it was only thirty-six days before the 

election. 

So the D emocrats asked the N ew Jersey supreme court 

to rewrite the law, and the N ew Jersey judicial supremacists 

changed the rules.

The problem with the court’s decision is that no change 

in the rules during or after an election can ever be fair. The 

only way to hold an honest election is to have an agreed-on 

procedure in advance and follow pre-election rules, whether 

or not one side later objects, and even if hindsight can 

invent a better system. I f judges are allowed to manipulate 

elections by changing the rules in the middle of or after the 

election, then we can expect crooked elections.

g iving  the f r anchise to f el ons

The nation’s four million convicted felons could be enough 

to swing future elections. Surveys show that the big majority 

would vote D emocratic if they could, so felons are a voting 

bloc the D emocrats are itching to acq uire. 

I n the  election, G eorge W. Bush carried Florida 

by  votes. The Associated P ress reported afterwards that 

as many as fi ve thousand felons may have voted illegally, 

nearly  percent of whom were registered D emocrats.  I n 

the  gubernatorial election in Washington State, the 

D emocrat was elected by a margin of  votes, but the 

D emocrats later admitted that at least seven hundred felons 

voted illegally.

The laws of forty-eight states place restrictions on the 

ability of convicted felons to vote. State laws vary widely 



t h e  s u p r e m a c i s t s

in these restrictions. State laws may distinguish between 

those who are now behind bars and those who have been 

released, or whether they are repeat offenders, or whether 

they are violent or nonviolent offenders, or whether they 

are parolees or probationers.  

Allowing felons to vote is highly unpopular with the 

American people, but the laws are amended from time to 

time. Since , nine states have repealed a few of their 

voting barriers for convicted felons, while three states 

made their laws tougher. These changes don’t appear to 

have anything to do with partisanship or geography. The 

states easing their bans were Alabama, Maryland, V irginia, 

Connecticut, D elaware, N evada, N ew Mexico, Texas, and 

Wyoming, while the states that toughened their policies 

were Massachusetts (by constitutional amendment), U tah 

and K ansas.

The D emocrats haven’t a chance for wholesale repeal 

of these laws. So the D emocrats are doing what liberals 

always do: line up the American Civil L iberties U nion and 

other left-wing lawyers and then seek out activist judges to 

issue decisions which elected legislators will not make. A 

massive campaign is now underway to overturn state laws 

that bar or restrict felons from voting. The D emocrats are 

also trying to get the courts to rewrite the V oting R ights 

Act to make it applicable to felons.

To try to give convicted felons the franchise, the D emo-

crats are playing the race card, asserting that state laws 

have a “disparate impact” on blacks and H ispanics and 

therefore violate eq ual-protection guarantees. The laws, 

of course, are color-blind, and, furthermore, it is no more 
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discriminatory to deny felons their franchise than to deny 

them certain categories of employment, child custody, or 

gun ownership. 

I n Johnson v . [ Jeb ]  B ush, a panel of the Eleventh Circuit 

U .S. Court of Appeals by  to  in  reversed a district 

court ruling and ordered a trial on the race allegations in 

Florida even though the plaintiffs presented no evidence 

of any racial animus. The decision was written by one of 

Clinton’s most controversial nominees, Judge R osemary 

Barkett. The dissenting opinion pointed out that the Four-

teenth Amendment, Section , “explicitly allows states to 

disenfranchise convicted felons.” Furthermore, the dissent 

explained, in the time period when Florida adopted the rule 

against voting by felons, no “disparate impact” on minori-

ties existed, so there could not have been any bias in the 

adoption of the rule. I n April , the Eleventh Circuit en 

b anc  reversed, and the U .S. Supreme Court, on N ovember 

, , refused to hear the case.

I n Farrak han v . L oc k e () , a U .S. D istrict Court 

in Spokane dismissed a case brought by prison inmates, 

but the liberal N inth Circuit sent the case back for a trial. 

I n M untaq im  v . Coom b e, the Second Circuit expressed 

uncertainty and confusion about the felons issue and is 

now reconsidering this case en b anc . The plaintiff, Jalil 

Munatq im, was convicted of the ambush murder of two 

N ew Y ork police offi cers.

N ew Jersey allows felons to vote after they complete 

their incarceration, parole, or probation, but that’s not 

enough to please the D emocrats. Ten ex-convicts (including 

a convicted killer)  are suing to void the state law, backed 
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by the Constitutional L itigation Clinic at R utgers L aw 

School, the acl u, the N ew Jersey State naacp , and the 

L atino L eadership Alliance of N ew Jersey.

Activist judges who like to cite foreign law and create 

new “human rights” based on “emerging awareness” may 

soon be invoking Britain’s October  decision to grant 

the franchise to its , prisoners. Britain kowtowed to 

the European Court of H uman R ights in Strasbourg, which 

ruled that the “right to free elections” applies to prisoners. 

The case was won by a prisoner who killed his landlady 

with an axe.

The U .S. Constitution reserves the matter of voting 

regulations to state legislatures and specifi cally authoriz es 

the disenfranchisement of felons. We should not permit 

supremacist judges to rewrite these laws.
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an estimated  million annually to cover the costs of illegal 
aliens. For diseases brought in by aliens, see Dr. M adeleine 
Pelner Cosman, “ I llegal Aliens and American M edicine,”  
J ou r n al of A m er ican  P h y sic ian s an d  S u r g eon s, No. ,  (Spring 
). 

  J u d g es I n ter fer e w it h  E lec t ion s

•  T he Supreme Court is on the verge of reentering the political 
thicket of reapportionment in a major way. I n V iet h  v . J u be-
lir er  (), the Supreme Court reviewed reapportionment in 
Pennsylvania, where it had been alleged that the majority party 
redrew the district boundaries in order to favor themselves. 
Four justices agreed that political gerrymandering claims are 
nonjusticiable because no judicially discernible and manageable 
standards for adjudicating such claims ex ist. Justice K ennedy 
seemed to agree, as he said: “ Because there are yet no agreed 
upon substantive principles of fairness in districting, we have 
no basis on which to define clear, manageable, and politically 
neutral standards for measuring the particular burden a given 
partisan classification imposes on representational rights.”
 But that doesn’t make it hopeless for a supremacist such as 
K ennedy, as he went on to say: “ I t is not in our tradition to 
foreclose the judicial process from the attempt to define stan-
dards and remedies where it is alleged that a constitutional right 
is burdened or denied. Nor is it alien to the Judiciary to draw 
or approve election district lines. . . . Our willingness to enter 
the political thicket of the apportionment process with respect 
to one-person, one-vote claims makes it particularly difficult 
to justify a categorical refusal to entertain claims against this 
other type of gerrymandering.”
 K ennedy and the other supremacist justices seem to invite 
future cases that would give the Court the opportunity to invent 
new standards for reviewing and redoing apportionment deci-
sions. Justices Stevens, Souter, and Breyer each have their own 
ideas for what those standards might be. For ex ample, Breyer 
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wants to review and reverse “ the unjustified use of political 
factors to entrench a minority in power.” 
 Political reapportionment is often hotly contentious and 
subject to political deal-making, but it won’t be improved by 
turning it over to judges who cannot even identify the criteria 
that they would use for drawing district lines.

• How a court-ordered recount of the Florida ballots in  
might have turned out has been a matter of some speculation, 
as it is difficult to predict what standards the courts would have 
used once they abandoned the pre-election standards. One 
group of newspaper reporters led by U S A  Tod ay  concluded (M ay 
, ): “ W ho would have won if Al G ore had gotten the 
manual counts he req uested in four counties?  Answer: G eorge 
W . Bush. W ho would have won if the U.S. Supreme Court 
had not stopped the hand recount of undervotes, which are 
ballots that registered no machine-readable vote for president?  
Answer: Bush, under three of four standards. W ho would have 
won if all disputed ballots— including those rejected by ma-
chines because they had more than one vote for president— had 
been recounted by hand?  Answer: Bush, under the two most 
widely used standards; G ore, under the two least used.” T hus, 
Bush probably would have won a court-ordered recount, but 
Florida judges could have manipulated the outcome to make 
it appear that G ore won.

• Regarding the sales pitch for touch-screen voting machines: 
T he core logic behind the Ninth Circuit ruling was based on 
the Berkeley study. T he study was funded by Seq uoia Voting 
Systems, a major provider of touch-screen voting machines, 
which is actively seeking additional contracts to install its 
eq uipment in California counties. 

•  As the ballots were being counted after a statewide election in 
Alabama in , it appeared that the first Republican would 
be elected to the state supreme court since Reconstruction 
days. W ith a few thousand absentee ballots still uncounted and 
Republican Perry Hooper appearing to be ahead, the Demo-
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crats rushed into court to ask a judge to change the rules. T he 
Alabama statute was very clear that the absentee ballots had to 
be notarized by the voter in order to be counted, and that pro-
cedure had been followed for years. T he Democrats demanded 
that the court rewrite the law and eliminate that req uirement. 
T he Democrats kept the case in court for a year, trying to get 
judicial supremacists to order the counting of illegal ballots. 
Finally, the E leventh Circuit U.S. Court of Appeals upheld 
the law in R oe v . S tate of A labam a and allowed Perry Hooper 
to take his seat as chief justice of the state supreme court.

  J u d g es Tak e O v er  P ar en t s’ R i g h t s

•  T he fi gures on custodial parents and children, and on  per-
cent of custodial parents being women, are from U.S. Census 
Bureau, Current Population Reports, Oct. . 

•  T he  billion fi gure for support payments in  is from 
U.S. Census Bureau News, Feb. , . 

•  T he right of parents to authority and autonomy in the rearing 
of their children traditionally enjoyed consensus in the United 
States. T his principle— that “parents have a fundamental 
constitutional right to rear their children, including the right 
to determine who shall educate and socialize them” — was 
unanimously reaffi rmed by the U.S. Supreme Court in  
in Tr ox el v . G r an v ille. T his was a case of grandparents who 
sought visitation with their grandchildren over the opposi-
tion of the surviving parent. T he Supreme Court invalidated 
a W ashington State statute that gave judges the power to 
order visitation of children on “a best-interests-of-the-child 
standard.” T he statute placed hardly any limit on a judge’s 
discretion to award visitation whenever he thought he could 
make a better decision than a child’s parent. T he justices split 
on that issue, but both majority and dissenting justices unani-
mously upheld the principle that “parents have a fundamental 
constitutional right to rear their children, including the right 
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am il y  cour t judg es may be the most powerful 

judges in the American judicial system. While they 

are the lowest in the judicial hierarchy, they have 

become the most activist and unaccountable of all courts 

because of the tremendous number of families and amounts 

of money under their control. 

The U .S. Census Bureau reported that, in , . 

million parents had custody of . million children under 

age twenty-one whose other parent lived somewhere else. 

Along with the .  million “other parents,” these Census 

Bureau fi gures imply that judges have control over the 

private living arrangements and income of . million 

Americans—one sixth of our population. 

The Census Bureau also reported that, in ,  bil-

lion in transfer payments were made between households. 

That money is under the direction and control of family 

court judges. 

c   C

Judges T ak e O v er

P arents’ Rights

F
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These shocking statistics show that family courts are 

now an arm of government that routinely exercises virtu-

ally unlimited power to dictate the private lives and income 

of millions of American citiz ens who have committed no 

actionable offense. The reason these fi gures are so ex-

traordinary is that family courts exercise the same power 

to dictate the private lives and income of parents who are  

self-supporting, law-abiding, and responsible in the care of 

their children, as family courts exercise over parents who 

are none of those things.

Major social trends of the past three decades, including 

no-fault divorce, illegitimate births, the feminist movement, 

the redefi nition of domestic violence, and aggressive en-

forcement of household-support laws, have vastly increased 

the number of Americans who come into family courts.

D ecisions of family court judges are seldom reported in 

law books and seldom appealed or reviewed. N ot only do 

few people have the funds to fi nance an appeal, but since 

decisions are a matter of judicial discretion, the chances of 

overturning a family court judge are close to z ero unless 

gross judicial abuse can be proved.

D ivorcing parties who separate amicably and reach a 

private fi nal agreement to divide their property may not 

realiz e the power of the family court. D ecisions about 

child custody and household support are never fi nal and 

are always subject to attack by either parent. One parent 

can challenge a private custody agreement at any time 

for any reason. The family court has the power to ignore 

private agreements about child custody, even if in writing 

and signed, and order new custody and support terms on 
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the theory that new circumstances req uire the court to 

reevaluate its prior decision. Family court judges amassed 

these powers by co-opting and changing the defi nition of 

a time-honored concept: “the best interest of the child.” 

The original concept of the best interest of the child 

comes from English common law as compiled by William 

Blackstone in , who said that parents are presumed to 

act in their own children’s best interest. Courts honored 

parents’ rights by recogniz ing a legal presumption that 

the best interest of the child is whatever a fi t parent says 

it is, and that a court should not second-guess a parent or 

substitute its own opinion. 

About thirty years ago, as states revised their family-law 

statutes, the concept of best interest of the child became 

disconnected from parents’ decisions. Family courts got 

the idea that they have discretion to make independent 

decisions about what is in a child’s best interest, especially 

for children of divorced or unmarried parents, even though 

little or no objective standards are set forth in statutes.

The concept that persons other than parents are better 

able to decide what is the best interest of a child is illustrated 

by the slogan “it takes a village to raise a child.”

The notion that the “village” should make childrearing 

decisions rather than parents is manifested in the way the 

public schools have taken over many responsibilities tradi-

tionally in the domain of parents, such as providing meals, 

healthcare, and pre-kindergarten services. P ublic schools 

notoriously assert their right to override parental decisions 

about the assignment of books that parents fi nd immoral or 

profane, the use of privacy-invading q uestionnaires, teach-
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ing about sex and evolution, the provision of contraceptives 

and abortion referrals, the use of school counselors, and 

demands that children be injected with vaccines or put on 

psychotropic drugs. 

The growing power of the public schools to override 

parents’ rights is evident in the  N inth Circuit outrage, 

Fields v . P alm dale S chool D istrict. The opinion, written by 

Jimmy Carter– appointed Judge Stephen R einhardt (who 

had earlier declared that one atheist could silence all school-

children from reciting the P ledge of Allegiance), was joined 

by two other judges, one appointed by Bill Clinton and 

the other by L yndon B. Johnson. These three supremacists 

ruled, based on “our evolving understanding of the nature 

of our Constitution,” that parents’ fundamental right to 

control the upbringing of their children “does not extend 

beyond the threshold of the school door,” and that a public 

school has the right to provide its students with “whatever 

information it wishes to provide, sexual or otherwise.”

Best interest of the child is totally subjective; it’s a 

matter of individual opinion. P arents make hundreds of 

different decisions and should have the right to make their 

own decisions, even if they contravene custom. Whether the 

decision is big (such as living in an urban or rural neighbor-

hood) or small (such as playing baseball or soccer) , there is 

no objective way to say which is better.

Since judges are supposed to base their decisions on 

evidence presented in open court, and there is no societal 

consensus about the best way to raise a child, they have 

demanded the testimony of expert witnesses. A big industry 

has grown up of psychologists, psychiatrists, social workers, 
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custody evaluators, and counselors who are eager to give 

their opinions. H aving opinions produced by so-called ex-

perts with degrees or professional certifi cation is a way to 

make a subjective and arbitrary judgment appear objective. 

With the ever-increasing volume of family cases coming 

through the courts, judges began rubber-stamping the 

opinions of these court-appointed experts. 

The use of so-called experts by family courts has be-

come standard procedure. D ivorced parents are routinely 

“sentenced” to submit to psychological evaluations (often by 

persons who have no experience with raising a child), and to 

parenting classes designed to re-educate the parent accord-

ing to the instructors’ biases (which may include hostility to 

spanking, the military, religion, and homeschooling).

Court-appointed evaluators purport to judge the par-

ents’ parenting capacity and determine custody, but no 

scientifi c basis exists for their methodologies, for the tests 

they use, or for the recommendations they make. There is 

no agreement among professionals on how to conduct a 

proper examination, what standards to use if any, or what 

should go into an assessment. The evaluators’ reports are 

not scientifi c fi ndings but expressions of personal prefer-

ence. The use of people other than parents to determine 

the best interest of a child cannot be justifi ed by science, 

law, morality, or common sense. Even if there were a way to 

defi ne “best interest,” it would lead to all sorts of undesir-

able conseq uences. Should we take children away from poor 

parents and give them to richer parents?  Of course not.

When a judge makes a decision based on the best inter-

est of the child, there is no way to determine whether the 
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decision is correct. A family court judge has tremendous 

power to do whatever he wants in determining the lifestyle 

of American families, the authority parents have over their 

own children, and the time each parent is permitted to 

spend with his or her own children. 

The decisions of family court judges are effectively fi nal 

because a judge’s decision can be reversed only for abuse 

of discretion, and it’s not clear what, if anything, could 

constitute abuse of such unlimited discretion. 

When one parent fi les for divorce, that parent sur-

renders both parents’ authority to decide “best interest” to 

the judge, who then divides the parental custody time into 

shares that are usually vastly uneq ual. The parent with the 

larger share is labeled the custodial parent, and the parent 

with the smaller share is called the non-custodial parent. 

Census Bureau fi gures show that  percent of custodial 

parents are mothers. The father, who is typically designated 

the non-custodial parent, is customarily allowed “visitation” 

with his child every other weekend. The father’s presence in 

the child’s life is thus lowered to  percent, more or less. 

Even more signifi cantly, as a non-custodial parent, his 

authority as a father is reduced to z ero, and his right to make 

childrearing decisions is eliminated. The father’s value to 

the family is reduced to providing a paycheck and being an 

occasional visitor. N o statute req uires this uneq ual division 

of time or parental authority: it’s all done by judicial discre-

tion. Why a parent’s rights should be denied or diminished 

after divorce has never been explained; after all, it is the 

husband and wife who are divorcing, not the children.
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When divorced parents disagree, as for example, about 

which religion the child will be taught, judges must leave 

this important decision to the parents to work out them-

selves no matter how much confl ict may ensue. D isagree-

ments about numerous other matters, great and small, 

involved in the raising and education of a child inevitably 

arise, but a judge should not be allowed to take over any 

fi t parent’s power to participate in decisions—or bargain 

with an ex-spouse about them. Transferring child-raising 

decisions to a judge should not be the solution.

Every successful civiliz ation has placed the shared 

responsibility for rearing the next generation on married 

parents. R eplacing that proven practice with the notion that 

“a village” should raise children according to an assortment 

of outside opinions of what is in a child’s “best interest” is 

a radical departure from the traditional rule that married 

parents should possess shared responsibility for raising their 

own children. This change in social policy has not proved 

successful anywhere, and history offers numerous examples 

of unsuccessful alternate patterns.

We have already witnessed the unhappy conseq uences 

of our government’s liberal welfare policy (starting with 

L yndon Johnson’s G reat Society in the s)  which, by 

channeling money through the mother, thereby relieving the 

father of duties and decision-making power, has changed 

the welfare class into a matriarchal society. The tragic results 

are obvious. Most of our social problems are caused by the 

 percent of our nation’s children who grow up in homes 

without their own father: drug abuse, illicit sexual activity, 
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unwed pregnancies, youth suicide, high school dropouts, 

joblessness, runaways, and crime.

The best interest of the child rule, which typically elimi-

nates both the authority and the presence of the father, is 

now doing to the middle class what the mistaken welfare 

policy has already done to the welfare class.

Other constitutional rights can also disappear in family 

court. I f a man is accused (but not tried or convicted) of 

being an imperfect father (or of not conforming to “vil-

lage” opinions about child-raising), he loses constitutional 

rights as well as his children. R estraining orders (orders of 

protection) are widely used by women in divorce cases as a 

weapon to gain total custody of the children. The I llinois 

B ar Journal called restraining orders part of “the gamesman-

ship of divorce.” 

D ivorce should not deprive parents of the fundamental  

right to rear their children. Children should not be deprived 

of their father and of father-parenting, which (contrary to 

feminist ideology) is different from mother-parenting and 

just as essential to the child’s well-being. 

N o one, not even a judge, should have the awesome 

power to take away the fundamental right and authority 

of a parent over his own minor child in the absence of a 

criminal conviction or life-endangering circumstance. N o 

one, not even a judge, should have the awesome power to 

deprive a child of his or her father by reducing the father’s 

role in the family to providing a paycheck and a few days 

of “visitation.” That level of power produces supremacist 

judges—those who think they are supreme enough to dic-

tate the lives of individual Americans.
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crats rushed into court to ask a judge to change the rules. T he 
Alabama statute was very clear that the absentee ballots had to 
be notarized by the voter in order to be counted, and that pro-
cedure had been followed for years. T he Democrats demanded 
that the court rewrite the law and eliminate that req uirement. 
T he Democrats kept the case in court for a year, trying to get 
judicial supremacists to order the counting of illegal ballots. 
Finally, the E leventh Circuit U.S. Court of Appeals upheld 
the law in R oe v . S tate of A labam a and allowed Perry Hooper 
to take his seat as chief justice of the state supreme court.

  J u d g es Tak e O v er  P ar en t s’ R i g h t s

•  T he fi gures on custodial parents and children, and on  per-
cent of custodial parents being women, are from U.S. Census 
Bureau, Current Population Reports, Oct. . 

•  T he  billion fi gure for support payments in  is from 
U.S. Census Bureau News, Feb. , . 

•  T he right of parents to authority and autonomy in the rearing 
of their children traditionally enjoyed consensus in the United 
States. T his principle— that “parents have a fundamental 
constitutional right to rear their children, including the right 
to determine who shall educate and socialize them” — was 
unanimously reaffi rmed by the U.S. Supreme Court in  
in Tr ox el v . G r an v ille. T his was a case of grandparents who 
sought visitation with their grandchildren over the opposi-
tion of the surviving parent. T he Supreme Court invalidated 
a W ashington State statute that gave judges the power to 
order visitation of children on “a best-interests-of-the-child 
standard.” T he statute placed hardly any limit on a judge’s 
discretion to award visitation whenever he thought he could 
make a better decision than a child’s parent. T he justices split 
on that issue, but both majority and dissenting justices unani-
mously upheld the principle that “parents have a fundamental 
constitutional right to rear their children, including the right 
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to determine who shall educate and socialize them,” citing the 
famous cases of P ier ce v . S oc iet y  of S ister s () and M ey er  v . 
N ebr ask a (). Justice O’Connor’s plurality opinion (joined 
by Rehnq uist, G insburg and Breyer) ex plained: “ . . . the W ash-
ington statute places the best-interest determination solely in 
the hands of the judge. Should the judge disagree with the 
parent’s estimation of the child’s best interests, the judge’s view 
necessarily prevails.” Rebutting this error and the lower court 
judge’s argument that “ I  think [ visitation with grandparents 
T rox el]  would be in the best interest of the children,” O’Connor 
wrote: “ T he decisional framework employed by the Superior 
Court directly contravened the traditional presumption that 
a fi t parent will act in the best interest of his or her child. . . . 
T he court’s presumption failed to provide any protection for 
[parent]  G ranville’s fundamental constitutional right to make 
decisions concerning the rearing of her own daughters.”

•  Parents’ rights are not only protected by the U.S. Constitution, 
but are also recognized as a fundamental principle of state law. 
Citing both federal and state constitutions, a New York ap-
pellate court ruled in A lfon so v . F er n an d ez  () that parents’ 
fundamental rights are violated when public schools distribute 
condoms to high school students without their parents’ consent. 
T he court’s opinion said that parents “enjoy a well-recognized 
liberty interest in rearing and educating their children in ac-
cord with their own views. I ntrusion into the relationship 
between parent and child req uires a showing of an overriding 
necessity.” T he court noted that “At common law it was for 
parents to consent or withhold their consent to the rendition 
of health services to their children.” W hen public schools with 
compulsory attendance dispensed condoms to children without 
their parents’ consent, the court found that parents were “ being 
forced to surrender a parenting right— specifi cally, to infl uence 
and guide the sex ual activity of their children without State 
interference.”

•  I n P ar h am  v . J .R . (), Justice Potter Stewart wrote: “ For 
centuries it has been a canon of the common law that parents 
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speak for their minor children. So deeply imbedded in our 
traditions is this principle of law that the Constitution itself 
may compel a State to respect it.” 

•  Public schools began to take over parenting authority and duties 
in the s. T his change was best capsuled by the Honorable 
Samuel I . Hayakawa, former president of San Francisco State 
College, when he was a U.S. Senator from California: “An 
educational heresy has fl ourished, a heresy that rejects the 
idea of education as the acq uisition of knowledge and skills . . 
. the heresy of which I  speak regards the fundamental task in 
education as therapy.”

•  Resolutions passed by the National E ducation Association at 
its  national convention assert the power of public school 
personnel over parents in numerous areas of curriculum. For 
ex ample, Resolution B- states: “Sex  E ducation. T he Associa-
tion recognizes that the public school must assume an increas-
ingly important role in providing the instruction. T eachers and 
health professionals must be q ualifi ed to teach in this area and 
must be legally protected from censorship and lawsuits. T he 
Association also believes that to facilitate the realization of 
human potential, it is the right of every individual to live in 
an environment of freely available information and knowledge 
about sex uality and encourages affi liates and members to sup-
port appropriately established sex  education programs. Such 
programs should include information on sex ual abstinence, 
birth control and family planning, diversity of culture, diver-
sity of sex ual orientation and gender identifi cation, parenting 
skills, prenatal care, sex ually transmitted diseases, incest, sex ual 
abuse, sex ual harassment, homophobia.” [ I n this resolution, 
“every individual” includes children of every age starting with 
pre-kindergarten, and “censorship” is the word the NE A com-
monly uses to describe parents’ efforts to protect the morals 
and values of their own children.]  Resolution B- states: “ E arly 
Childhood E ducation. T he National E ducation Association 
supports early child education programs in the public schools 
for children from birth through age eight.”
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•  S c ien t i fi c  A m er i can  M i n d  (October , -) published a 
paper by psychologists Robert E . E mery, Randy K . Otto and 
W illiam O’Donohue, entitled “ Custody Disputed,”  which 
states: “Our own thorough evaluation of tests that purport to 
pick the ‘best parent,’ the ‘best interests of the child’ or the ‘best 
custody arrangement’ reveals that they are wholly inadeq uate. 
No studies ex amining their effectiveness have ever been pub-
lished in a peer-reviewed journal. Because there is simply no 
psychological science to support them, the tests should not be 
used. . . . Court tests that ex pert evaluators use to gauge the 
supposed best interests of a child should be abandoned. . . .  
T he coupling of the vague ‘best interest of the child’ standards 
with the American adversarial justice system puts judges in the 
position of trying to perform an impossible task: making deci-
sions that are best for children using a procedure that is not. . 
. . W e believe it is legally, morally and scientifi cally wrong to 
make custody evaluators de facto decision makers, which they 
often are because judges typically accept an evaluator’s recom-
mendation.  Parents should determine their children’s lives after 
separation, just as when they are married. . . . Parents— not 
judges or mental health professionals— are the best ex perts on 
their own children. W e are simply urging the same rigor that is 
applied to ex pert testimony in all other legal proceedings.” S ee 
also, “ For Arbiters in Custody Battles, W ide Power and Little 
Scrutiny” by Leslie E aton, N ew  Y or k  Tim es, M ay , .

•  T he California statute states: “ T he mother of an unemanci-
pated minor child and the father, if presumed to be the father 
under Section , are eq ually entitled to the custody of the 
child.” California Family Code, sect. (a). Such provisions 
are generally ignored by family courts, which order custody 
based on the judge’s opinion of the best interest of the child.

•  California’s attempt to defi ne “ best interest” says that the court 
should consider whatever factors it fi nds relevant, including 
“ the health, safety, and welfare of the child” and a few other 
factors. M ichigan lists twelve factors, starting with “ the love, 
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affection, and other emotional ties ex isting between the parties 
involved and the child.” T he statutes offer no clue as to how 
these factors should be measured or weighted. 

•  T he famous  Daniel Patrick M oynihan report, “ T he Negro 
Family: T he Case for National Action,” warned that the rise in 
single-mother families was no harmless lifestyle choice, but was 
unraveling “ the basic socializing unit” and causing high rates 
of delinq uency, joblessness, school failure and male alienation. 
M oynihan was bitterly attacked for speaking what is now 
universally recognized as the awful truth. K ay S. Hymowitz, 
in the M anhattan I nstitute’s Cit y  J ou r n al (August , -) 
wrote that M oynihan’s critics romanticized female-headed 
families as a good thing. She described how the feminists, who 
were fi x ated on notions of patriarchal oppression, claimed that 
criticism of mother-headed households was really an effort to 
deny women their independence, their sex uality, or both. 

•  T he Census Bureau reports that  percent of children do not 
live in a home with two parents, based on a non-legal defi nition 
that includes stepparents. T he more accurate and widely used 
statistic is that  percent of children live in homes without 
their own two parents.

•  T he I lli n ois B ar  J ou r n al, June , ff., ex plained how 
women use court-issued restraining orders as a tool for the 
mother to get sole child custody and to bar the father from 
visitation. I n big type, the magazine proclaimed: “Orders of 
protection are designed to prevent domestic violence, but they 
can also become part of the gamesmanship of divorce.” T he 
“game” is that mothers can assert falsehoods or trivial marital 
complaints and thereby get sole-custody orders which deprive 
children of their fathers based on the presumption (popularized 
by the radical feminists) that men are abusers of women. T he 
article states that restraining orders, which courts “customarily” 
issue at an “ex  parte hearing without testimony,” actually “make 
the case ineligible for mediation,” “ limit settlement options,” 
and mean that “ joint parenting is not an option.”
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•  Researchers M argaret F. Brinig and Douglas W . Allen ex plain 
how the typical pattern of giving primary custody to the mother 
deprives the father not only of his time with his children but 
also all of his authority and decision-making in the rearing 
of his children: “ I f the court names her primary custodian, 
she makes most, if not all, of the major decisions regard-
ing the child. As custodial parent, she will be able to spend 
the money the husband pays in child support ex actly as she 
pleases— something she may not do during marriage. Finally, 
although the court will usually have ordered visitation she 
can ex ert some control over her former husband by regulating 
many, although not all, aspects of the time he spends with the 
child. I n the ex treme, she can even ‘poison’ the child against 
the father.”  “ T hese Boots Are M ade for W alking: W hy M ost 
Divorce Filers Are W omen,”  A m er ican  L aw  an d  E con om ic s 
R ev iew   (Spring ).

•  T he preponderance of academic research shows that shared 
parenting is superior to single-parent custody by all available 
measures. M eta-analyses of the research can be found in F a-
t h er  an d  Ch ild  R eu n ion  by W arren Farrell (Penguin, ) and 
in “Child Adjustment in Joint-Custody Versus Sole-Custody 
Arrangements: A M eta-Analytic Review” by Robert Bauser-
man, J ou r n al of F am ily  P sy c h olog y , , Vol. , No. , . 
One of the benefi ts of shared parenting is that it reduces court 
involvement and litigation. Nevertheless, unscientifi c ideology-
driven arguments that are lacking in common sense continue to 
be highly publicized. For ex ample, see Peggy Drex ler, R aisin g  
B oy s W i t h ou t  M en : H ow  M av er ic k  M om s A r e Cr eat in g  t h e N ex t  
G en er at ion  of E x cep t ion al M en  (Rodale, ), which makes the 
argument that single mother and lesbian homes are the best 
environments for boys.

•  Divorce law is now commonly called no-fault. T his radical 
change in divorce law, which took place in the s, made it 
possible for either party to unilaterally walk out of the mar-
riage contract without asserting fault by the other spouse, but 
courts defi nitely consider fault in determining child custody. 
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T he domestic-violence lobby has implemented the use of a long 
litany of new and ill-defi ned (including non-physical) faults 
against spouses that can be invoked by the courts in deciding 
the terms of child custody. As a result, divorce proceedings are 
often much more bitter and contentious than ever before.

  J u d g es I m p ose Tax es 

•  T he Nevada supreme court decision was severely criticized 
in “ Recent Cases,”  H ar v ar d  L aw  R ev iew   ( Jan. ), 
which concluded that the decision “poses a serious threat to 
the separation of powers.”

•  L as V eg as R ev iew  columnist Vin Suprynowicz ( July , ) 
wrote that the crucial Nevada supreme court decision was de-
cided long before the lawsuit was actually filed. Citing a retired 
Nevada judge, Suprynowicz wrote that G overnor G uinn spoke 
with Justices Bob Rose and M iriam Shearing at the beginning 
of the budget battle and received assurances from them that 
the Nevada supreme court would impose his proposed tax  
hikes. T hey even predicted that it would be a  to  vote, which 
turned out to be the ex act outcome of the Nevada supreme 
court decision. T he U.S. Supreme Court declined to hear an 
appeal of the case. 

•  An especially egregious ex ample of judicial usurpation of leg-
islative power occurred in Yonkers, New York, in . W hen 
the Yonkers city council voted  to  not to ratify a court 
ordered plan to build rent-subsidized multi-family housing 
in a predominately white neighborhood, federal district judge 
Leonard Sand slapped huge fines on the individual members of 
the city council who had voted against the judge’s plan. After 
the individual fines had been upheld by the Second Circuit U.S. 
Court of Appeals, the city adopted the judge’s plan in the face 
of daily fines of  million. T he Supreme Court rejected the 
personal fines on narrow technical grounds in a  to  decision. 
S p allon e v . U n i ted  S tates ().
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p r im e exam p l e of judicial supremacist mischief 

was the federal district court’s imposition of in-

creased property taxes in K ansas City to pay for 

the world’s most extravagant public school facilities. I n 

Jenk ins v . M issouri () , the district court simply ignored 

the principle that the taxing power is a purely legislative 

function, definitely not one for the courts. James Madison 

wrote in Federalist   : “The legislative branch alone has 

access to the pockets of the people.” 

This highly controversial case bounced around in federal 

courts for years. When it finally reached the Supreme Court 

in M issouri v . Jenk ins () , Justice Anthony K ennedy’s 

opinion, joined by Justices R ehnq uist, O’Connor and Scalia, 

concurred in part with the majority decision to uphold the 

court-ordered tax, but included a scathing indictment of 

judicial supremacists: 

The Court . . . goes further, much further, to embrace 

by broad dictum an expansion of power in the federal 

c   C

Judges I m p ose T ax es

A
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judiciary beyond all precedent. Today’s casual embrace 

of taxation imposed by the unelected, life-tenured 

Federal Judiciary disregards fundamental precepts for 

the democratic control of public institutions. . . .

The judicial taxation approved by the Eighth 

Circuit is also without parallel. . . . The description of 

the judicial power nowhere includes the word “tax,” 

or anything that resembles it. This reflects the Fram-

ers’ understanding that taxation is not a proper area 

for judicial involvement. . . . A judicial taxation order 

is but an attempt to exercise a power that always has 

been thought legislative in nature. . . . 

The judiciary is not free to exercise all federal 

power; it may exercise only the judicial power. . . . 

The power to impose burdens and raise money is the 

highest attribute of sovereignty, and is exercised, first, 

to raise money for public purposes only; and, second, 

by the power of legislative authority only. I t is a power 

that has not been extended to the judiciary. . . . The 

power of taxation is one that the federal judiciary 

does not possess.

We often hear it said that Supreme Court decisions are 

the law of the land, not merely the law of the case. That 

heresy has crept into conventional wisdom over the last fifty 

years. This concurring opinion by four justices, warning 

that M issouri v . Jenk ins “cannot be seen . . . as precedent 

for the future,” shows that, every now and then, the justices 

recogniz e that their decisions should apply only to the par-

ties involved in the case before them. 
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The four justices’ opinion explained the seq uence of 

how such overreaching decisions evolve. “Judicial taxation” 

was first endorsed in dicta in Eighth Circuit cases in which 

taxation orders were in fact disapproved. Then the activist 

judges on the Eighth Circuit built on the dicta and, for 

the first time in history, ordered judicial “taxation to fund 

a remedial decree.”

Again and again in this concurring opinion, Justices 

K ennedy, R ehnq uist, O’Connor, and Scalia reminded the 

Supreme Court majority that they have no constitutional 

authority to tax the American people. Continuing to point 

out the overreaching of M issouri v . Jenk ins, this opinion 

states that imposing a tax wasn’t even necessary to achieve 

the goal of providing eq ual protection to minority school-

children.

The four justices’ opinion concludes by saying that 

M issouri v . Jenk ins “is a stark illustration of the ever-pres-

ent q uestion whether ends justify means.” The judicial 

supremacists opted to pursue the end of integrating K ansas 

City schools not only by violating the Constitution but by 

ordering unprecedented taxes to pay for an incredibly costly 

capital improvement plan that included 

high schools in which every classroom will have air 

conditioning, an alarm system, and  microcomput-

ers; a ,-sq uare-foot planetarium; greenhouses 

and vivariums; a -acre farm with an air-conditioned 

meeting room for  people; a Model U nited N ations 

wired for language translation; broadcast capable radio 

and television studios with an editing and animation 
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lab; a temperature controlled art gallery; movie editing 

and screening rooms; a ,-sq uare-foot dust-free 

diesel mechanics room; ,-sq uare-foot elementary 

school animals rooms for use in a Z oo P roject; swim-

ming pools; and numerous other facilities.

All that tax-funded extravagance turned out to be a 

colossal waste. N ot only did the end not justify the means, 

but the desired end wasn’t even achieved. Two decades and 

billions of dollars later, the K ansas City schools are just as 

segregated as ever and test scores are just as low.

b ul l y ing  nevada’s l eg isl atur e

Some state court judges have also swallowed the heresy that 

judges can impose taxes.

N evada voters approved a constitutional amendment 

by a wide margin in  to req uire a two-thirds vote in 

the state legislature for new or increased taxes. I n , the 

N evada legislature was deadlocked in a budget dispute and 

had to either raise taxes or cut spending in order to bal-

ance the budget. The governor wanted a tax increase, so he 

persuaded the N evada supreme court to issue an advisory 

ruling that the legislature could pass a tax increase with a 

simple majority (ignoring the two-thirds constitutional 

req uirement). 

The legislature then did precisely that, allowing itself 

to be bullied by the judicial supremacists on the state court. 

The Speaker of the Assembly declared the tax increase 
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passed, based on the court’s opinion in G uinn v . L egislature 

of the S tate () .

The N evada court rationaliz ed its opinion by saying 

that the constitutional mandate to fund education was 

more important than the procedural limit on tax increases. 

But N evada did not have to raise taxes in order to fund 

education. I t could have just funded education at previous 

levels. 

Taxation and funding decisions should always belong to 

the people and their elected representatives, not to judges. 

I n order to avert a constitutional crisis, the legislature later 

repassed the tax increase with a two-thirds vote. 

The L as V egas Rev iew later reported that the N evada 

supreme court decision was an advance deal between the 

governor and the court, that the governor spoke with the 

supreme court judges at the beginning of the budget battle 

and received assurances from them that the court would 

approve his proposed tax hike.

sup r em acists hide b ehind chil dr en

I f any issues should be solely legislative prerogatives, they 

are raising taxes and spending the taxpayers’ money. But in 

recent years Congress and state legislatures have been, for 

the most part, wisely unwilling to raise taxes. So what are 

tax-and-spend liberals to do?   

R un to supremacist judges, of course. State judges have 

responded enthusiastically to lawsuits that invite them to 

showcase their powers, and schools offer an inviting target. 
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Courts not only are issuing orders to pour more taxpay-

ers’ money into public schools but are micromanaging 

schools, telling them how much money to spend and on 

what, right down to making decisions about computers 

and textbooks.

The famous K ansas City case (M issouri v . Jenk ins) , in 

which the Supreme Court swallowed hard but nevertheless 

approved a court-ordered tax increase, gave a big boost to 

school fi nance litigation, and it has since become a billion-

dollar business. Schools are desirable plaintiffs: the lawsuits 

are “for the children.”

I n the s, activist judges were ordering schools to 

spend more money to achieve racial balance. But forced 

busing turned out to be expensive, disruptive, and unpro-

ductive.  

When judges and lawyers began to see that desegrega-

tion was an academic failure and minorities began fi ling 

suits to return to neighborhood schools, the rationale for 

school litigation changed to “eq uity.” D oz ens of suits were 

fi led in the s under eq ual protection clauses in state 

constitutions to get activist judges to order state tax levies 

to eq ualiz e spending on schools in rich and poor districts.  

“Eq uity” has been a spectacular failure, too. I t did little 

or nothing to improve test scores. Spending disparities 

between districts were narrowed in some cases, but Educa-

tion Trust, a Washington-based research group, found that 

in half the states the funding gap between rich and poor 

districts actually widened.  

I n the s, the lawyers changed their takeover ratio-

nale again. They abandoned the argument of “eq uity” and 
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sought out subjective words in state constitutions such as 

“thorough and effi cient,” “sound basic,” “adeq uate,” “q uality,” 

or “suitable.” “Adeq uate” became one of the most popular 

words. These words gave great power to the courts—only a 

judge could be wise enough to determine exactly how many 

millions of tax dollars are “adeq uate.” 

The N ew Y ork Court of Appeals, after ten years of 

litigation, ruled that the taxpayers must spend  percent 

more money to provide schoolchildren a “sound, basic 

education.” A court-appointed panel ordered N ew Y ork 

City to spend an additional . billion, plus . billion on 

new classrooms, laboratories, libraries, and other facilities, 

making tax increases inevitable.

I n Montana, the state supreme court decided in  

that the school fi nancing system was fatally fl awed and 

ordered the legislature to appropriate more money to give 

children “a basic system of free, q uality public elementary 

and secondary schools.”  

K entucky is still in court sixteen years after activist 

judges fi rst intervened to tell the state how to run its schools.  

A  lawsuit fi led against N ew Jersey was decided four 

years later, but has since returned to court nine times.

K ansas became ground z ero in the battle to transfer 

tax-and-spend powers from state legislatures to state courts.  

The K ansas supreme court in M ontoy  v . K ansas () 

ordered the legislature to put nearly a billion dollars more 

money into the public schools, even though K ansas already 

spends nearly , per pupil, pays teachers more than 

most K ansas workers, and graduates students who score 

well in national tests.  
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The judges seiz ed on the word “suitable” in the state 

constitution and ruled that its defi nition means a specifi c 

amount of money knowable only to judges. The court gave 

the legislature a deadline and threatened to close all the 

state’s schools unless the legislature obeyed the court order 

by a date certain.

Some valiant K ansas legislators tried to retain the 

legislature’s authority over spending. Senator K ay O’Connor 

said, “Folks, we have a constitutional crisis. I f we bow down 

to their orders, where does it end? ” But the constitutional-

ists were outvoted by those who chose to accept the court’s 

arrogant ruling as the law of the land. There may have 

been another motive. The capitol corridors were fi lled with 

gambling lobbyists who whispered that the legislature could 

avoid a tax increase if it would instead vote to bring casinos 

into the state.

L awsuits are pending in twenty-four states asking 

judges to order the state legislature to pour lots more money 

into the public schools which, obviously, will req uire tax 

increases. Activist judges have accepted these adeq uacy 

arguments in most major school fi nance decisions since 

.

The tremendous amounts of money and the fi nancial 

burden that these state court decisions impose on the tax-

payers are mind-boggling. N o end is in sight because of 

the ingenious ways that liberals try to get courts to order 

the spending of taxpayers’ money. U niversity of V irginia 

law professor James E. R yan, for example, argues that “a 

very strong legal case, based on education clauses within 
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every state constitution, can be made on behalf of a state 

constitutional right to preschool.”  

This is all taking place under the radar of public notice 

because most of the news coverage is local and the local 

politicians are afraid to challenge the public school estab-

lishment and the unions.

The case of Flores v . A riz ona, which has been pending 

in federal court in Tucson since , exemplifi es many 

of the worst supremacist notions described in this book. 

A Carter-appointed judge ruled in  that federal law 

req uires Ariz ona “to take appropriate action to overcome 

language barriers that impede eq ual participation” by the 

estimated , children of illegal aliens (euphemisti-

cally called “English L anguage L earners”)  in Ariz ona’s 

public schools. 

When that judge retired, the Flores case was handed 

off to a Clinton-appointed judge, who decided in  that 

“appropriate action” means spending much more money 

and imposed fi nes of , a day, escalating in stages to 

 million a day, for every day that the legislature failed to 

appropriate the money the judge demanded. With millions 

of dollars in fi nes accumulating since January , , the 

judge has effectively taken the power of taxing and spend-

ing away from the state legislature.



N otes 

T he domestic-violence lobby has implemented the use of a long 
litany of new and ill-defi ned (including non-physical) faults 
against spouses that can be invoked by the courts in deciding 
the terms of child custody. As a result, divorce proceedings are 
often much more bitter and contentious than ever before.

  J u d g es I m p ose Tax es 

•  T he Nevada supreme court decision was severely criticized 
in “ Recent Cases,”  H ar v ar d  L aw  R ev iew   ( Jan. ), 
which concluded that the decision “poses a serious threat to 
the separation of powers.”

•  L as V eg as R ev iew  columnist Vin Suprynowicz ( July , ) 
wrote that the crucial Nevada supreme court decision was de-
cided long before the lawsuit was actually filed. Citing a retired 
Nevada judge, Suprynowicz wrote that G overnor G uinn spoke 
with Justices Bob Rose and M iriam Shearing at the beginning 
of the budget battle and received assurances from them that 
the Nevada supreme court would impose his proposed tax  
hikes. T hey even predicted that it would be a  to  vote, which 
turned out to be the ex act outcome of the Nevada supreme 
court decision. T he U.S. Supreme Court declined to hear an 
appeal of the case. 

•  An especially egregious ex ample of judicial usurpation of leg-
islative power occurred in Yonkers, New York, in . W hen 
the Yonkers city council voted  to  not to ratify a court 
ordered plan to build rent-subsidized multi-family housing 
in a predominately white neighborhood, federal district judge 
Leonard Sand slapped huge fines on the individual members of 
the city council who had voted against the judge’s plan. After 
the individual fines had been upheld by the Second Circuit U.S. 
Court of Appeals, the city adopted the judge’s plan in the face 
of daily fines of  million. T he Supreme Court rejected the 
personal fines on narrow technical grounds in a  to  decision. 
S p allon e v . U n i ted  S tates ().
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•  James E . Ryan’s comment: University of Virginia Legal W ork-
ing Paper Series, June , .

  H ow  J u d i c ial S u p r em ac y  B eg an

•  T his law review article gives some of the history of M ar bu r y  v . 
M ad ison : “ T here is, then, no doctrine of national, substantive 
judicial supremacy which inex orably flows from M ar bu r y  v . 
M ad ison  itself, i.e., no doctrine that the only interpretation of 
the Constitution which all branches of the national government 
must employ is the interpretation which the Court may provide 
in the course of litigation.” “A Critical G uide to M ar bu r y  v . 
M ad ison ”  by W illiam W . Van Alstyne,  D u k e L aw  J ou r n al 
- (). 

•  Jefferson’s “obiter dissertation” comment is from his letter to 
Justice W illiam Johnson, M onticello, June , .

•  T he concept of judicial review has a strong form and a weak 
form. T he weak form of judicial review occurs when, in the 
course of deciding a specific case, a court construes a statute in 
the light of a superior interpretation of the Constitution. T he 
strong form of judicial review consists of using the Constitu-
tion (or previous judicial interpretations of it) to override the 
plain tex t meaning of a statute, and construing the statute as 
it might apply hypothetically to entities that are not parties 
to the case before the court. Chief Justice John M arshall only 
gave us the weak form of judicial review. He had nothing to do 
with the strong form of judicial review so prevalent today. T his 
book is concerned with the strong form of judicial supremacy 
and concludes that it has become entrenched in American 
government only recently. See the law review article by Brian 
M . Feldman, “ E valuating Public E ndorsement of the W eak and 
Strong Forms of Judicial Supremacy,”  V i r g i n ia L aw  R ev iew  
 (), which argues that the American public has never 
endorsed the strong form of judicial supremacy, and that such 
an endorsement would be essential to its legitimacy.
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eder al  judg es and l aw  p r of essor s all say that 

the most important legal case in American history is 

the U .S. Supreme Court case of M arb ury  v . M adison 

() . They assert that this case established the principle 

of judicial review and made it central to our legal and po-

litical system. 

M arb ury  v . M adison was, in fact, a narrowly decided 

case. I t became significant because of the way that later 

judges have used it. The facts were simple, but the opinion 

is convoluted. Thomas Jefferson called it “merely an ob iter 

dissertation of the Chief Justice.” 

I n the last days of his administration, P resident John 

Adams appointed William Marbury to the minor office 

of justice of the peace, but the formal commission was 

never delivered to him. After Thomas Jefferson became 

president, Marbury sued, asking the court to issue a writ of 

mandamus ordering Secretary of State James Madison to 
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deliver Marbury’s commission. Chief Justice John Marshall 

ruled that the congressional law authoriz ing the Supreme 

Court to issue writs of mandamus to public officers was 

unconstitutional, so the Court could not issue the writ and 

Marbury didn’t get the job.

One sentence in John Marshall’s decision articulated 

the power of judicial review and the Court’s authority 

to declare laws unconstitutional: “I t is emphatically the 

province and duty of the judicial department to say what 

the law is.” That key sentence has been used to promote 

judicial review, a concept that is not in the Constitution.  

Since the Warren Court, it has also been used to promote 

judicial supremacy.

But there is a huge difference between a judiciary that 

says what the law is, and a judiciary that insists what it 

says is the law. The former is the rule of law; the latter is 

judicial tyranny. There is no q uarrel with judicial review in 

the way it was carried out in M arb ury . I f a law is clearly 

unconstitutional, the courts should not enforce it. Judicial 

review is a long, long way from the judicial supremacy we 

suffer today. 

M arb ury  v . M adison was actually a model of judicial 

restraint, not an activist decision. Marshall narrowly con-

strued the Court’s own powers and refused to accept what 

he thought was an unconstitutional grant of power by 

Congress to the courts. Marshall then refused to interfere 

with the presidential appointments. 

The two sentences that immediately follow the famous 

line q uoted above show that Marshall simply meant that the 

courts should apply the law in particular cases and resolve 
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any conflict between two laws as necessary to decide the 

case. L ater in M arb ury , Marshall wrote that the Constitu-

tion is “a rule for the government of courts, as well as the 

legislature” and that “courts, as well as other departments, 

are bound by that instrument.” M arb ury  v . M adison, there-

fore, did not give us judicial supremacy. M arb ury  did no 

damage to our separation of powers. 

I t was fifty-four years before the Supreme Court de-

clared another federal law unconstitutional. D uring all those 

years, our nation’s leaders understood the proper role of the 

judiciary, and they never espoused any theories of judicial 

exclusiveness. For example, P resident Andrew Jackson’s 

veto of the bill to recharter the Bank of the U nited States 

( July , )  stated: “The Congress, the Executive, and the 

Court must each for itself be guided by its own opinion of 

the Constitution. Each public officer who takes an oath to 

support the Constitution swears that he will support it as 

he understands it, and not as it is understood by others.”

Jackson’s often-q uoted remark in regard to another 

controversy, “John Marshall gave his opinion, now let him 

enforce it,” may be apocryphal. But if he didn’t say it, he 

could have said it because presidents and justices in those 

years knew and accepted their proper role under the separa-

tion of powers, recogniz ing that we should not permit one 

court opinion to decide major policy q uestions.

em b ar r assm ent f or  sup r em acists

The judicial supremacists like to cite M arb ury  v . M adison 

because it is just too embarrassing to cite the case that really 
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started judicial supremacy: D red S cott v . S anford () , the 

first case in which the Supreme Court tried to expand its 

power over other branches of government. I t was for many 

reasons one of the most disastrous decisions in history.

D red Scott was a black slave who traveled to free ter-

ritories and then sued for his freedom. I nstead of simply 

deciding the controversy, the Supreme Court handed down 

an aggressively activist, judicially supremacist,  pro-slavery 

decision. I t dismissed D red Scott’s complaint, saying that 

he didn’t even have the right to be a plaintiff in a lawsuit: 

blacks “had no rights which the white man was bound to 

respect,” and even the free blacks in the N orthern states 

didn’t have the right to be citiz ens. The Court declared 

unconstitutional the federal law, passed in  as part of 

the Missouri Compromise, forbidding slavery in most of 

the Western territories. I t was only the second federal law 

in history declared unconstitutional.

The Constitution limits the jurisdiction of the federal 

courts to “cases and controversies.” Federal courts are not 

supposed to give advisory opinions about issues that are not 

before them as a case or controversy. D red S cott is a good 

example of the Court trying to decide issues that were not 

necessary to its decision, and the Court ended up causing 

gross injustices.

Abraham L incoln refused to accept that the Supreme 

Court could set public policy, and he endured much criti-

cism for attacking the D red S cott decision. But L incoln 

was absolutely correct in identifying not only the intrinsic 

wrongness of the decision, but also its terrible conseq uences 

in upsetting our form of government. 
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I n his First I naugural Address (March , ) , L incoln 

admitted that the Supreme Court decision was personally 

binding on plaintiff D red Scott, but L incoln expressed the 

hope that its “evil effect” would be “limited to that par-

ticular case, with the chance that it may be overruled and 

never become a precedent for other cases.” I n other words, 

L incoln accepted judicial review as binding in the case, 

but he rejected judicial supremacy—the notion that the 

Supreme Court was supreme in creating new laws for the 

nation—because that would abolish self-government and 

submit us to the rule of judges. L incoln identified the evil 

of judicial supremacy: “I f the policy of the government upon 

vital q uestions affecting the whole people is to be irrevocably 

fixed by decisions of the Supreme Court, the instant they 

are made in ordinary litigation between parties in personal 

actions, the people will have ceased to be their own rulers, 

having to that extent practically resigned their government 

into the hands of that eminent tribunal.”

P recisely. L incoln agreed that the Supreme Court could 

decide the fate of D red Scott. But L incoln rejected the no-

tion that an “eminent tribunal” should be allowed to make 

public policy. That would mean submitting to the rule of 

judicial supremacists rather than to the Constitution and 

the rule of law. 

L incoln defied the D red S cott opinion by issuing pass-

ports to blacks and otherwise treating them as citiz ens, 

and he signed legislation to place limits on slavery in the 

Western territories. The D red S cott decision exacerbated the 

conflict over efforts to restrict slavery and pushed our coun-



H ow Judic ial S up rem ac y  B egan 

try toward a terrible war to correct the injustice wrought 

by the power-grabbing Supreme Court.

Anyone who thinks that we need judicial supremacy to 

protect the rights of minorities must accept that judicial 

supremacists gave us the injustice of the D red S cott decision. 

Anyone who thinks we need judicial supremacists to protect 

civil rights should remember G eorge Washington’s warning 

that we should permit the Constitution to be amended only 

in the way that the Constitution provides: “L et there be no 

change by usurpation; for though this, in one instance, may 

be the instrument of good, it is the customary weapon by 

which free governments are destroyed.”
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•  James E . Ryan’s comment: University of Virginia Legal W ork-
ing Paper Series, June , .

  H ow  J u d i c ial S u p r em ac y  B eg an

•  T his law review article gives some of the history of M ar bu r y  v . 
M ad ison : “ T here is, then, no doctrine of national, substantive 
judicial supremacy which inex orably flows from M ar bu r y  v . 
M ad ison  itself, i.e., no doctrine that the only interpretation of 
the Constitution which all branches of the national government 
must employ is the interpretation which the Court may provide 
in the course of litigation.” “A Critical G uide to M ar bu r y  v . 
M ad ison ”  by W illiam W . Van Alstyne,  D u k e L aw  J ou r n al 
- (). 

•  Jefferson’s “obiter dissertation” comment is from his letter to 
Justice W illiam Johnson, M onticello, June , .

•  T he concept of judicial review has a strong form and a weak 
form. T he weak form of judicial review occurs when, in the 
course of deciding a specific case, a court construes a statute in 
the light of a superior interpretation of the Constitution. T he 
strong form of judicial review consists of using the Constitu-
tion (or previous judicial interpretations of it) to override the 
plain tex t meaning of a statute, and construing the statute as 
it might apply hypothetically to entities that are not parties 
to the case before the court. Chief Justice John M arshall only 
gave us the weak form of judicial review. He had nothing to do 
with the strong form of judicial review so prevalent today. T his 
book is concerned with the strong form of judicial supremacy 
and concludes that it has become entrenched in American 
government only recently. See the law review article by Brian 
M . Feldman, “ E valuating Public E ndorsement of the W eak and 
Strong Forms of Judicial Supremacy,”  V i r g i n ia L aw  R ev iew  
 (), which argues that the American public has never 
endorsed the strong form of judicial supremacy, and that such 
an endorsement would be essential to its legitimacy.
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•  T he notion of judicial supremacy should not be confused 
with federal supremacy. Federal supremacy is the principle 
that federal laws override or preempt state and local laws, but 
only in the use of the federal government’s delegated powers 
as defined by the Constitution.

•  T he opposition to judicial supremacy by Jefferson and Lincoln 
is ex plained in “ Lincoln on Judicial Despotism” by Robert P. 
G eorge, F i r st  Th in g s, Feb. , : -.

  H ow  J u d i c ial S u p r em ac y  G r ew  

•  U .S . N ew s &  W or ld  R ep or t  published the tex t of the ab a R ep or t  
on  Com m u n ist  Tact ic s, S t r ateg y  an d  O bjec t iv es, Aug. , , p. 
. T he  report of the same ab a committee, which was 
very similar, was placed in the Con g r ession al R ecor d  by Senator 
Styles Bridges on Aug. , , and again by Senator E verett 
Dirksen on M arch , .

•  Senator James O. E astland’s analysis of the W arren Court was 
published in U .S . N ew s &  W or ld  R ep or t , July , , .

•  Justice Brennan took the judicial supremacy of Coop er  v . A ar on  
to new ex tremes when he invoked the “spirit” of a statute in or-
der to violate its ex press language and thereby embrace the use 
of q uotas in a hiring agreement (U n i ted  S teelw or k er s v . W eber , 
). T hat led Rehnq uist in dissent to mock Justice Brennan’s 
decision as “a tour de force reminiscent not of jurists such as 
Hale, Holmes, and Hughes, but of escape artists such as Houdi-
ni.” Since then, thirty court opinions have q uestioned, criti-
cized or distinguished the supremacist ruling in S teelw or k er s. 

•  T he Latin phrase obiter dicta (meaning words said in passing, 
or by the way) is used to describe ex traneous parts of a court 
opinion. T his is often abbreviated as dicta (meaning words). 
Sometimes the words help ex plain the decision or are otherwise 
informative, but they aren’t necessary to reach the conclusion. 
Law schools used to teach courses in “ Legal M ethod” or “ E le-





hundr ed y ear s w ent b y  after D red S cott v . S anford.

Then came the gigantic grab for judicial supremacy 

led by Chief Justice Earl Warren, a politician who   

had no previous judicial experience. H is ideology was so 

mixed that both R epublican and D emocratic parties nomi-

nated him for governor of California. H e was appointed 

to the Supreme Court as the political payoff for delivering 

the sixty-eight votes of the California delegation to help 

D wight Eisenhower defeat R obert A. Taft at the  R e-

publican N ational Convention. I ke later admitted that he 

regretted the appointment. 

As California’s attorney general, Warren had presided 

over the infamous internment of Japanese-Americans 

during World War ii. After he assumed the title of Chief 

Justice, he seemed to believe he could use Supreme Court 

decisions to write his own political views into law. I n a  

speech at V anderbilt U niversity, Justice Scalia blamed Chief 

Justice Earl Warren for increasing the political role of the 
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Supreme Court, saying that Warren had been “a governor, 

a policy-maker, who approached the law with that frame 

of mind.”

N o sooner was Warren confirmed as Chief Justice than 

he began to assert judicial supremacy, overturning estab-

lished laws about criminal procedures, prayer in schools, 

internal security, obscenity, and legislative reapportionment. 

I n those days, not only the public but the legal community 

objected vigorously to the high-handed, wrong-headed 

decisions of what became known as the Warren Court.

Even the associate justices on the Warren Court realiz ed 

that Supreme Court decisions were going so far afield from 

proper judicial authority that they were in fact amending 

the Constitution. Justice H ugo Black dissenting, joined by 

Justice Tom Clark, wrote that the N ew Y ork criminal law 

knocked out in the Jac k son v . D enno decision ()  “. . . 

should not be held invalid by the Court because of a belief 

that the Court can improve on the Constitution.”

Justice John H arlan, in dissent, wrote that the Court’s 

action in Rey nolds v . S im s ()  “. . . amounts to nothing 

less than an exercise of the amending power by this Court. 

. . . For when, in the name of constitutional interpretation, 

the Court adds something to the Constitution that was de-

liberately excluded from it, the Court in reality substitutes 

its view of what should be so for the amending process.”

assaul t on inter nal  secur ity

I n  the American Bar Association (ab a)  Committee 

on Communist Tactics, Strategy and Objectives, chaired 
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by H erbert R . O’Conor, a former D emocratic U .S. Sena-

tor from Maryland, presented the annual ab a Convention 

delegates with a stinging criticism of fifteen decisions in 

which the Warren Court had ruled in favor of Commu-

nists and against U .S. internal security. At that time, Soviet 

Communism was the greatest threat to American security. 

Communist spies had infiltrated high levels of our govern-

ment and stolen our atomic bomb secrets.

All fifteen decisions were reversals of lower court deci-

sions. Most of them voided laws or procedures which the 

ab a Committee, the Congress, and the American people 

believed were necessary to protect our national security. The 

ab a report pointed out that “the repeal or the weakening 

of these anti-Communist laws and committees is in the 

forefront of the program of the Communist P arty of the 

U nited States.” (See Appendix for the list of cases.)

P ennsy lv ania v . S tev e N elson, one of those fifteen cases, 

was an example of the new Warren Court doctrine of mak-

ing law for the whole country instead of just deciding only 

the case before the Court. The Supreme Court not only held 

it was unlawful for P ennsylvania to prosecute a P ennsylvania 

Communist P arty leader under the P ennsylvania Sedition 

Act, but indicated that the anti-sedition laws of forty-two 

other states (which were not parties to the case)  likewise 

could not be enforced.

The ab a report emphasiz ed that many of the cases 

represented a direct attack on the authority of Congress to 

conduct investigations in order to do its job of legislating. 

P rior to the Warren Court, the Supreme Court had always 
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refused to interfere with the investigative function of con-

gressional committees. A unanimous Court had ruled in 

M c G rain v . D augherty  () : “The power to legislate carries 

with it by necessary implication ample authority to obtain 

information needed in the rightful exercise of that power, 

and to employ compulsory process for the purpose.”

But the Warren Court demonstrated its disrespect for 

Congress’s constitutional authority to conduct investiga-

tions by drastically clipping Congress’s investigative and 

legislative powers, as well as powers of the executive branch 

and of federal and state law enforcement agencies to protect 

our national security.

The media treated the ab a report as big news. H ead-

lines in N ew Y ork newspapers proclaimed: “Bar Associa-

tion Told H igh Court Weakens Security Against R eds” 

and “Warren Court K icked in Teeth.” U .S . N ews &  W orld 

Rep ort published the text of the ab a report. 

U .S . N ews &  W orld Rep ort also published an analysis by 

Senator James O. Eastland of the way the Warren Court 

ran roughshod over laws and procedures for the benefit 

of the Communists. This included a tally on whether the 

individual justices voted to uphold the position advocated 

by the Communists or not. H ugo Black voted to uphold the 

Communist position in every one of seventy-one decisions. 

William O. D ouglas voted for the Communists in sixty-six 

cases, against them in three. Felix Frankfurter’s score was 

fifty-six to sixteen. Earl Warren’s score was thiry-six to 

three. William Brennan’s score was eighteen to two. Senator 

Eastland showed that “the Court has been expanding its 
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usurpation of the legislative field and purporting to make 

new law of general application which will be favorable to 

the Communist position.”

I n the early days of the new era of judicial supremacy, 

Congress and the media had the courage to speak out 

against Supreme Court arrogance. Close observers clearly 

understood that the Warren Court was making dramatic 

departures from previous Courts, that it was boldly seiz -

ing legislative functions, and that Congress had a duty to 

halt the Court’s assault on other branches of government. 

On August , , the Senate Subcommittee on I nternal 

Security held a hearing on the “L imitation of Appellate 

Jurisdiction of the U nited States Supreme Court” at which 

Senator William E. Jenner testified: “There was a time 

when the Supreme Court conceived its function to be the 

interpretation of the law. For some time now, the Supreme 

Court has been making law—substituting its judgment 

for the judgment of the legislative branch. . . . We witness 

today the spectacle of a Court constantly changing the law, 

and even changing the meaning of the Constitution, in an 

apparent determination to make the law of the land what 

the Court thinks it should be.”

After spelling out how the Supreme Court had indulged 

in unprecedented activism in the areas of criminal procedure 

and property law, Jenner addressed himself particularly to 

the decisions that dismantled U .S. internal security:

What shall we say of this parade of decisions that came 

down from our highest bench on R ed Monday after 

R ed Monday?  The Senate was wrong. The H ouse of 
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R epresentatives was wrong. The Secretary of State was 

wrong. The D epartment of Justice was wrong. The 

State legislatures were wrong. The State courts were 

wrong. The prosecutors, both Federal and State, were 

wrong. The juries were wrong. The Federal Bureau of 

I nvestigation was wrong. The L oyalty R eview Board 

was wrong. The N ew Y ork Board of Education was 

wrong.  The California bar examiners were wrong. The 

California Committee on U n-American Activities 

was wrong. The Ohio Committee on U n-American 

Activities was wrong. Everybody was wrong except 

the attorneys for the Communist conspiracy and the 

majority of the U nited States Supreme Court. . . .

That is why we in Congress must fulfill our plain 

duty and act immediately in the way the Constitu-

tion empowers us to act, to repair as much of the 

damage as we can and prevent even worse damage 

in the future.

But Congress failed to do its plain duty. Congress did 

not act to protect the authority of the legislative branch 

against judicial tyranny.  So the judicial supremacists keep 

seiz ing more and more power over the other branches of 

government in many areas of law, and Americans are still 

suffering the conseq uences. 

m isr eading  m ar b ur y  v. m adison

The case that gave legal life to the false but now widely held 

concept of judicial supremacy is Coop er v . A aron () . I t 
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wasn’t the decision itself, but the extra unnecessary language 

in the opinion that facilitated the justices’ grab for power.

The facts in this case were fairly simple. D esegregation 

of the public schools in Arkansas in  was highly contro-

versial. The L ittle R ock school board sought a postpone-

ment of the desegregation program and won approval in 

the U .S. D istrict Court. That decision was reversed by the 

U .S. Court of Appeals, and the Supreme Court affirmed 

the appellate court’s decision to go forward with immediate 

desegregation. The Court could have ended its opinion right 

there. I ndeed, the Court admitted this, stating: “What has 

been said, in the light of the facts developed, is enough to 

dispose of the case.”

But instead of confining itself to implementing the 

timetable for desegregation ordered by the Court of Ap-

peals, the Supreme Court immediately added a “H owever” 

and proceeded to use the desegregation issue to elevate the 

federal judiciary to the most powerful branch of govern-

ment. Claiming that it was q uoting “some basic consti-

tutional propositions which are settled doctrine,” Coop er 

v . A aron asserted that John Marshall’s famous line from 

M arb ury  v . M adison ()  had “declared the basic principle 

that the federal judiciary is supreme in the exposition of 

the law of the Constitution, and that principle has ever 

since been respected by this Court and the Country as a 

permanent and indispensable feature of our constitutional 

system. I t follows that the interpretation of the Fourteenth 

Amendment enunciated by this Court in the B rown case is 

the supreme law of the land. . . .”
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N one of this was “settled doctrine.” Coop er v . A aron was 

not merely a restatement of M arb ury  v . M adison. M arb ury  

v . M adison did not claim that “the federal judiciary is su-

preme.” The notion was not a “basic principle.” N o such 

supremacy theory had previously been recogniz ed as an 

“indispensable feature of our constitutional system.” N o 

one before had ever asserted that a Supreme Court decision 

is “the supreme law of the land.” The Constitution clearly 

defines the supreme law, and the judiciary is not part of 

the definition.

When judges ramble on in their opinions with dis-

cussions that are unnecessary to the decision, their extra 

words are called “dicta.” D icta have been with us from the 

beginning of the federal courts, but in the s the Warren 

Court began pretending that dicta were part of the deci-

sions. These gratuitous words have now become so common 

in court opinions that many people don’t realiz e that they 

are beyond the scope of judicial authority.

Many mistakenly believe that B rown v . B oard of E duca-

tion was the landmark case that changed everything, but 

it wasn’t. B rown simply reversed the Court’s  pro-seg-

regation decision of P lessy  v . Ferguson. The vast expansion 

of judicial authority by the Warren Court was not caused 

by B rown v . B oard of E ducation. 

Coop er v . A aron was the case that grabbed judicial 

exclusiveness and supremacy over the other branches of 

government. And it was all so unnecessary to accomplish 

the goal of school desegregation. Coop er was the work of a 

petty politician, Earl Warren, reaching for power to which 
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he was not entitled. Then, having gotten by with Coop er v . 

A aron’s grab for power by intimidating anyone who might 

challenge it, the judicial supremacists extended their new 

authority into other areas. 

More and more freq uently, we began to hear the refrain 

that the U .S. Constitution is whatever the Supreme Court 

says it is. Supreme Court Justice Stephen Breyer, in his new 

book A c tiv e L ib erty , openly attacks strict construction and 

“textualism.” H e urges us to accept the notion that U .S. con-

stitutional law is whatever a majority of the Supreme Court 

justices decide, based on their own notions of “democracy” 

and “active liberty.” H is book illustrates the difference be-

tween a justice appointed by Bill Clinton (Breyer)  and a 

justice appointed by G eorge W. Bush (Samuel Alito) , who 

said in his confi rmation hearings: “I  think we should look 

to the text of the Constitution, and we should look to the 

meaning that someone would have taken from the text of 

the Constitution at the time of its adoption.”

 The concept of judicial supremacy did not originate 

with the Constitution, and it did not come from M arb ury  

v . M adison. I t is an outrageous assertion of judicial exclu-

siveness that dates from unprecedented overreaching by 

the Warren Court in the s and s. Y et it has now 

become so ingrained in our legal culture that many people 

wonder how our society could function without it. What 

is needed today is for judges to return to their traditional 

respect for the Constitution and its separation of powers 

into three branches.
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•  T he notion of judicial supremacy should not be confused 
with federal supremacy. Federal supremacy is the principle 
that federal laws override or preempt state and local laws, but 
only in the use of the federal government’s delegated powers 
as defined by the Constitution.

•  T he opposition to judicial supremacy by Jefferson and Lincoln 
is ex plained in “ Lincoln on Judicial Despotism” by Robert P. 
G eorge, F i r st  Th in g s, Feb. , : -.

  H ow  J u d i c ial S u p r em ac y  G r ew  

•  U .S . N ew s &  W or ld  R ep or t  published the tex t of the ab a R ep or t  
on  Com m u n ist  Tact ic s, S t r ateg y  an d  O bjec t iv es, Aug. , , p. 
. T he  report of the same ab a committee, which was 
very similar, was placed in the Con g r ession al R ecor d  by Senator 
Styles Bridges on Aug. , , and again by Senator E verett 
Dirksen on M arch , .

•  Senator James O. E astland’s analysis of the W arren Court was 
published in U .S . N ew s &  W or ld  R ep or t , July , , .

•  Justice Brennan took the judicial supremacy of Coop er  v . A ar on  
to new ex tremes when he invoked the “spirit” of a statute in or-
der to violate its ex press language and thereby embrace the use 
of q uotas in a hiring agreement (U n i ted  S teelw or k er s v . W eber , 
). T hat led Rehnq uist in dissent to mock Justice Brennan’s 
decision as “a tour de force reminiscent not of jurists such as 
Hale, Holmes, and Hughes, but of escape artists such as Houdi-
ni.” Since then, thirty court opinions have q uestioned, criti-
cized or distinguished the supremacist ruling in S teelw or k er s. 

•  T he Latin phrase obiter dicta (meaning words said in passing, 
or by the way) is used to describe ex traneous parts of a court 
opinion. T his is often abbreviated as dicta (meaning words). 
Sometimes the words help ex plain the decision or are otherwise 
informative, but they aren’t necessary to reach the conclusion. 
Law schools used to teach courses in “ Legal M ethod” or “ E le-
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ments of the Law” in which students were taught to distin-
guish and disregard dicta as nonbinding and non-precedential. 
However, the W arren Court popularized reliance on dicta so 
much that those courses aren’t even taught any more. T homas 
Jefferson used a variation of the phrase obiter dicta when he 
called M ar bu r y  v . M ad ison  an “obiter dissertation.”

• Judicial supremacy is promoted with various myths and mis-
conceptions about the history of the Court. For ex ample, 
Justice Stephen Breyer gave a speech to a  American Bar 
Association meeting, citing two cases he thought were particu-
larly instructive. He was trying to teach the lesson that poor 
defenseless people need judicial supremacy, and that America 
would be a better place if the other branches of government 
took their policy orders from the Supreme Court.
 Referring to the  Cherokee I ndian case (W or c ester  v . 
G eor g ia), Breyer said that thousands of I ndians died because 
Andrew Jackson refused to enforce a Supreme Court order. 
Referring to Coop er  v . A ar on , Breyer said that E isenhower en-
forced the court order by sending federal troops so that black 
children could attend good schools.
 But Justice Breyer’s facts are completely wrong. T he Supreme 
Court in  ruled only in favor of a couple of white mis-
sionaries, not the Cherokees. Jackson did not defy a Supreme 
Court decision. Several thousand Cherokees did die, but that 
had nothing to do with any Supreme Court decision and it 
happened six  or seven years later after Jackson left office.
 Breyer said that E isenhower sent troops to enforce Coop er  
v . A ar on . I n reality, E isenhower sent the troops in  and 
withdrew the troops at the end of the school year in , before 
Coop er  v . A ar on  was decided. T he Arkansas schools were being 
desegregated. T hen, Coop er  v . A ar on  threw the Little Rock 
schools into such chaos that the high schools were closed for 
the entire - academic year. 
 Of course, Breyer likes Coop er  v . A ar on  because it was the 
first statement of judicial supremacy since D r ed  S cot t  in , 
but that is no ex cuse for getting the facts wrong. I t appears 
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that the whole basis for his belief in judicial supremacy is in 
these myths.

  H ow  To S top  J u d i c ial S u p r em ac y

•  For a history of the fi libuster and a road map for how the Sen-
ate can adopt new rules by a simple majority vote, see “ T he 
Constitutional Option to Change Senate Rules and Procedures: 
A M ajoritarian M eans to Overcome the Filibuster” by M artin 
B. G old &  Dimple G upta, H ar v ar d  J ou r n al of L aw  &  P u blic  
P olic y , vol. , pp. - (W inter ).

•  T he Daschle law about brush clearing is Public Law -, 
Sec. (j), which states: “Any action authorized by this sec-
tion shall not be subject to judicial review by any court of the 
United States.” T he law authorized the I nterior Department 
to clear timber in the Black Hills of South Dakota in order to 
fight and prevent forest fires. E nvironmental groups had filed 
several lawsuits to stop timber clearing. At least one court had 
issued an order and other suits were pending. T he Daschle law 
terminated all these suits so that timber clearing could continue 
without judicial interference. T he constitutionality of Congress 
terminating those lawsuits has not been q uestioned.

•  Chief Justice Oliver E llsworth had served as a member of 
the Committee of Detail at the Constitutional Convention, 
which drafted the provision in Article iii authorizing Congress 
to limit the jurisdiction of the Supreme Court. Chief Justice 
E llsworth wrote in W iscar t  v . D au ch y  (): “ T he Constitution, 
distributing the judicial power of the United States, vests in the 
Supreme Court, an original as well as an appellate jurisdiction. 
T he original jurisdiction, however, is confi ned to cases affecting 
ambassadors, other public ministers and consuls, and those in 
which a State shall be a party. I n all other cases, only an ap-
pellate jurisdiction is given to the court; and even the appellate 
jurisdiction is, likewise, q ualifi ed; inasmuch as it is given ‘with 
such ex ceptions, and under such regulations, as the Congress 
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ur  task  is to exp ung e the un-American notion  

of judicial supremacy by using the checks and 

balances built into our great U nited States Con-

stitution. We must stop the judicial supremacists who have 

been systematically dismantling the architecture of our 

uniq ue, three-branch constitutional republic and replacing 

it with an I mperial Judiciary. Since the legal community 

has a vested interest in the status q uo, this task must be un-

dertaken by grassroots Americans. We must raise a mighty 

demand that Congress do its duty.

Out-of-control federal and state judges who believe in 

and advocate judicial supremacy over the other branches of 

government are trying to write new laws and to invalidate 

laws and practices that have been part of American life for 

centuries. I f the American people don’t stand up for the 

P ledge of Allegiance, the Ten Commandments, and the 

sanctity of marriage, what do we stand for?  

c  C

H ow to S top

Judicial S up rem acists

O
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The American people must not acq uiesce in illicit grabs 

for power by federal and state judges who censor and over-

turn our precious laws and traditions. We must reject the 

notion that judges’ orders in particular cases are the law 

of the land that we must all obey. Congress, the executive 

branch, and the American people must use every peaceful 

weapon at our disposal. 

We must press forward with the task of confirming 

nominees who respect the Constitution. We must also deal 

with the problem of the activist judges who are undermining 

the Constitution under the shield of life tenure. H undreds 

of judicial supremacists with lifetime appointments are 

on the federal bench today and could be there for decades 

more. 

We must also address the problem of judges who be-

come activists and supremacists after they don their black 

robes and become heady with their new powers. 

P resident G eorge W. Bush’s  State of the U nion 

Address, which targeted “activist judges” as the enemy of 

traditional values and urged us to use “the constitutional 

process” to remedy their mischief, was spoken in the context 

of the threat to the traditional definition of marriage. H is 

remarks are eq ually applicable to other institutions that are 

precious to Americans, including the P ledge of Allegiance 

and the Ten Commandments. 

H ere are ten steps to terminate the rule of judges and 

restore constitutional self-government.
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i

r ef or m  senate r ul es

The Senate must reform its rules so liberals are not able to 

defeat constitutionalist nominees by preventing the Senate 

from voting them up or down. We should not eliminate the 

filibuster; we should make it a fair and workable process.

The current Senate R ule xxii req uires sixty senators 

(three-fifths of the entire U .S. Senate)  to close debate 

and proceed to a vote. That means the R epublicans must 

have sixty votes on the floor to break a filibuster, but the 

D emocrats can keep the filibuster going with only a single 

Senator on the floor (to make objections). By this method, 

the D emocratic minority in the Senate won sixteen cloture 

votes and successfully blocked some of P resident Bush’s best 

nominees to the U .S. Courts of Appeals.

The Senate should adopt a new rule permitting three-

fifths of Senators p resent to close a debate. That would 

give the majority a fair chance to confirm the president’s 

nominees by req uiring the obstructionist minority to actu-

ally show up and debate.

We expect R epublican senators to do their duty by con-

fi rming constitutionalist judges after ascertaining that they 

believe in upholding the U .S. Constitution as it was written 

and do not subscribe to the notion that it is a living and 

evolving document. We hope Justice Samuel Alito will be 

faithful to his statement to the Senate Judiciary Committee 

in  that judges should not “import a judge’s own view of 

the law into the law that should be applied to the case.”
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ii

l eg isl ate excep tions to cour t jur isdiction

Congress has the duty to curb the power of the judicial 

supremacists. We don’t trust the federal courts or the Su-

preme Court to tamper with the definition of marriage by 

applying supremacist notions of “emerging awareness” or 

“evolving paradigm.” We don’t trust the courts to tamper 

with our right to acknowledge G od, whether in the P ledge 

of Allegiance, the Ten Commandments, our national motto, 

or voluntary prayer. Therefore, Congress should remove 

power from all federal courts to impose the rule of judges 

over our rights of self-government. 

Our great Constitution has within it the checks and 

balances we need to deal with the problem of judicial su-

premacy. This includes the ability of Congress to limit the 

jurisdiction (judicial power) of all federal courts.

Article i, Section  of the Constitution states: “The 

Congress shall have power . . . to constitute tribunals inferior 

to the Supreme Court.” Article iii, Section  states: “The 

judicial power of the U nited States, shall be vested in one 

Supreme Court, and in such inferior courts as the Congress 

may from time to time ordain and establish.”  These two 

sections mean that all federal courts except the Supreme 

Court were created by Congress, which defined their powers 

and prescribed what kind of cases they can hear. Whatever 

Congress created it can abolish, limit, or regulate.

Article iii, Section  states: “The Supreme Court shall 

have appellate jurisdiction, both as to law and fact, with 

such exceptions, and under such regulations as the Congress 
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shall make.” This section means that Congress can make 

“exceptions” to the types of cases that the Supreme Court 

can decide. This is the most important way that Congress 

can bring an end to the reign of judicial supremacy.

There is nothing new or wrong about Congress telling 

the federal courts what cases they can and cannot hear. 

L imiting court jurisdiction is a tool the liberals have used 

many times. In , Congress passed a law (at Senator Tom 

D aschle’s urging) to prohibit all federal courts from hearing 

cases about brush clearing in South D akota. Surely other 

issues are as important as brush fires in South D akota.

T he Record of Congressional A c tion 

A long historical record conclusively proves that Congress 

has the power to regulate and limit court jurisdiction, that 

Congress has used this power repeatedly, and that the courts 

have accepted it.

I n T urner v . B ank  of N orth A m erica () , Justice Chase 

commented: “The notion has freq uently been entertained, 

that the federal courts derive their judicial power immedi-

ately from the Constitution; but the political truth is, that 

the disposal of the judicial power (except in a few specified 

instances)  belongs to Congress. I f Congress has given the 

power to this Court, we possess it, not otherwise: and if 

Congress has not given the power to us, or to any other 

Court, it still remains at the legislative disposal.” 

Even Chief Justice John Marshall, the judicial suprema-

cists’ hero, made similar assertions. For example, in E x  p arte 

B ollm an () , Marshall said that “courts which are created 
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by written law, and whose jurisdiction is defined by written 

law, cannot transcend that jurisdiction.”

The early decisions of the Supreme Court were sprinkled 

with the assumption that the power of Congress to create 

inferior federal courts necessarily implied, as stated in U .S . 

v . H udson &  G oodwin () , “the power to limit jurisdiction 

of those Courts to particular objects.” The Court stated, 

“All other Courts [ except the Supreme Court]  created by 

the general G overnment possess no jurisdiction but what 

is given them by the power that creates them.”

The Supreme Court held unanimously in S heldon v . 

S ill ()  that because the Constitution did not create 

inferior federal courts but rather authoriz ed Congress to 

create them, Congress was also empowered to define their 

jurisdiction and to withhold jurisdiction of any of the enu-

merated cases and controversies. This case has been cited 

and reaffirmed numerous times. I t was applied in the V oting 

R ights Act of , in which Congress req uired covered 

states that wished to be relieved of coverage to bring their 

actions in the D istrict Court of the D istrict of Columbia.

The Supreme Court broadly upheld Congress’s con-

stitutional power to define the limitations of the Supreme 

Court “with such Exceptions, and under such R egulations 

as the Congress shall make” in E x  p arte M cCardle () . 

Congress had enacted a provision repealing the act that 

authoriz ed the appeal McCardle had taken. Although 

the Court had already heard argument on the merits, it 

dismissed the case for want of jurisdiction. “We are not at 

liberty to inq uire into the motives of the legislature. We can 

only examine into its power under the Constitution; and 
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the power to make exceptions to the appellate jurisdiction 

of this court is given by express words.”

McCardle grew out of the stresses of R econstruction, 

but the principle there applied has been affirmed and ap-

plied in later cases. For example, in  Justice Frankfurter 

in N ational M utual I nsurance Co. v . T idewater T ransfer Co. 

(dissenting)  commented: “Congress need not give this 

Court any appellate power; it may withdraw appellate 

jurisdiction once conferred and it may do so even while a 

case is sub  judice [ already before the court] .”

I n T he Francis W right () , the Court said:

While the appellate power of this court under the 

Constitution extends to all cases within the judicial 

power of the U nited States, actual jurisdiction under 

the power is confined within such limits as Congress 

sees fit to prescribe. . . . What those powers shall be, 

and to what extent they shall be exercised, are, and 

always have been, proper subjects of legislative control. 

. . . N ot only may whole classes of cases be kept out 

of the jurisdiction altogether, but particular classes 

of q uestions may be subjected to re-examination and 

review, while others are not.

N umerous restrictions on the exercise of appellate 

jurisdiction have been upheld. For example, Congress for 

a hundred years did not allow a right of appeal to the Su-

preme Court in criminal cases except upon a certification 

of divided circuit courts.

I n the s, liberals in Congress thought the federal 

courts were too pro-business to fairly handle cases involv-
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ing labor strikes. I n  Congress passed the N orris-L a-

G uardia Act removing jurisdiction in this field from the 

federal courts, and the Supreme Court had no difficulty 

in upholding it in L auf v . E . G . S hinner &  Co. () . The 

Supreme Court declared, “There can be no q uestion of the 

power of Congress thus to define and limit the jurisdiction 

of the inferior courts of the U nited States.”

L iberals followed the same procedure when they passed 

the H iram Johnson Acts in order to remove jurisdiction 

from the federal courts over public utility rates and state 

tax rates. These laws worked well and no one has suggested 

they be repealed.

Another celebrated example was the Emergency P rice 

Control Act of , in which Congress removed from 

federal courts the jurisdiction to consider the validity of 

any price-control regulation. I n the test case upholding this 

law, L oc k erty  v . P hillip s () , the Supreme Court held that 

Congress has the power of “withholding jurisdiction from 

them [ the federal courts]  in the exact degrees and character 

which to Congress may seem proper for the public good.” 

After the Supreme Court ruled in T ennessee Coal v . 

M uscoda ()  that employers had to pay retroactive wages 

for coal miners’ underground travel to and from their work 

station, Congress passed the P ortal-to-P ortal Act of  

prohibiting any court from enforcing such liability. 

Even one of the leading judicial supremacists, Justice 

William Brennan, conceded Congress’s constitutional 

power to limit the jurisdiction of the federal courts. I n  

he wrote for the Court in N orthern P ip eline Construction Co. 

v . M arathon P ip e L ine Co.: “Of course, virtually all matters 
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that might be heard in Art. iii courts could also be left by 

Congress to state courts . . . [ and]  the principle of separation 

of powers is not threatened by leaving the adjudication of 

federal disputes to such judges.”

I n  the Court upheld Congress’s power to restrict 

the jurisdiction of the federal courts to interfere in certain 

immigration disputes (Reno v . A m erican-A rab  A nti-D is-

crim ination Com m ittee) . I n  a federal judge upheld a 

 law signed by P resident Clinton that gave exclusive au-

thority to the U .S. attorney general to deport certain illegal 

aliens and specified that federal courts have no jurisdiction 

to review such removal orders (H atam i v . Ridge) .

Another statute that prohibits judicial review is the 

Medicare law, on which nearly everyone over age sixty-five 

relies for health care. Congress mandated that “there shall 

be no administrative or judicial review” of administrative 

decisions about many aspects of the Medicare payment sys-

tem. When someone sued in federal court anyway, the court 

dismissed the lawsuit based on this prohibition of judicial 

review. (A m erican S ociety  of D erm atology  v . S halala, ) .

I n , Congress passed the P rotection of L awful 

Commerce in Arms Act which forbids both federal and 

state courts from entertaining suits against gun manufactur-

ers for the misuse of their lawfully sold fi rearms, canceled 

all such suits currently in the courts, and gives similar im-

munity to private individuals who are legal gun owners.  

This act protects gun manufacturers and individuals from 

having to pay the penalty for the crimes of others.  While 

this law was passed under Congress’s Commerce Clause 

power rather than Article iii, the effect is very much the 
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same: Congress has prohibited the courts from hearing 

certain kinds of lawsuits.

Justices Recogniz e Congress’s A uthority

Supreme Court justices know perfectly well that Congress 

has Article iii power to limit their jurisdiction. When 

Chief Justice R ehnq uist issued his last annual report, he 

spent several pages discussing criticism of the courts and 

arguing against Congress ever using its power to impeach 

judges. H e then included this sentence: “There were several 

bills introduced in the last Congress that would limit the 

jurisdiction of the federal courts to decide constitutional 

challenges to certain kinds of government action.”  

R ehnq uist made no additional comment or explanation. 

H e didn’t say such action would be undeserved or uncon-

stitutional or unwise or out of the mainstream. H e just left 

that sentence for us to construe either as an invitation to 

congressional action or as a warning to his associates.

When Chief Justice John R oberts was special assistant 

to the attorney general during the R eagan Administra-

tion, he wrote a twenty-seven page document defending 

the constitutional power of Congress to limit federal 

court jurisdiction. To prove that Supreme Court justices 

recogniz e this power over the courts, he pointed out that 

former Supreme Court Justice Owen R oberts had proposed 

an “amendment of the Constitution to remove Congress’ 

exceptions power,” which was actually passed by the Sen-

ate in  but then tabled by the H ouse. John R oberts 

concluded that Congress’s constitutional authority to make 
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exceptions to federal court jurisdiction is so clear that only 

a new constitutional amendment could deny it. 

K eep  Judges’ H ands O ff  D O M A

The D efense of Marriage Act (dom a) , overwhelmingly 

passed by Congress in , defi nes marriage for federal 

purposes as “a legal union between one man and one woman 

as husband and wife,” and assures that states do not have to 

recogniz e same-sex marriage licenses issued by other states.  

Congress must defend this good and popular law.

I t is completely constitutional for Congress to take 

away from all federal courts the power to declare federal 

and state dom as unconstitutional—and it’s Congress’s 

constitutional duty to protect the American people from 

judicial supremacists who might commit such an outrage. 

The H ouse of R epresentatives did pass a bill to accomplish 

this in the fall of , but the Senate took no action.  Since 

lawyers are predicting it is only a matter of time until fed-

eral courts knock out dom a, Congress would be derelict 

in its duty if it doesn’t protect dom a from out-of-control 

federal judges.

Congress should also withdraw jurisdiction from federal 

courts to hear any case claiming that state dom as violate 

the U .S. Constitution. Such a law would protect us from 

the ruling of the federal judge who knocked out N ebraska’s 

state constitutional amendment that was passed by  per-

cent of the voters.

L egislation to limit federal court jurisdiction will not 

stop Massachusetts from issuing same-sex marriage licenses. 
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But it would mean that the federal government would not 

have to recogniz e those licenses and that the federal courts 

could not be used to force other states to recogniz e them. 

C

The executive branch also has the responsibility to defend 

marriage by using dom a. The P resident should do his 

constitutional duty to “take care that the laws be faithfully 

executed.” 

The G eneral Accounting Office compiled a fifty-eight-

page list of , federal rights and responsibilities that 

are contingent on dom a’s definition of marriage. The g ao 

report states that the man-woman marital relationship is 

“integral” to the Social Security system and “pervasive” to 

our system of taxation. The widespread social and familial 

conseq uences of dom a also impact on adoption, child 

custody, veterans benefits, and the tax-free inheritance of 

a spouse’s estate.

The I nternal R evenue Code has provided since  

that “a husband and wife may make a single return jointly 

of income taxes.” I f the highest court of a state declares that 

marriage is no longer a union of “husband” and “wife,” then 

whatever unions are performed in that state should not be 

recogniz ed as a marriage by federal law and should not be 

entitled to file a joint federal income tax return.

G ay advocates want same-sex couples to claim the , 

benefits of marriage under federal law, but what should 

happen instead is that, once a state’s definition of marriage 

no longer means husband and wife, then no one married 

in that state (including opposite-sex couples)  should be 
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recogniz ed as married by federal law. Couples that seek 

traditional marriages recogniz ed by the federal government 

for income tax purposes might consider traveling to another 

state that performs only marriages that are legitimate under 

federal law.

The P resident should order the bureaucracy to establish 

procedures to handle the paperwork. Taxpayers are q uite 

used to having to provide the Social Security number of 

their children to prove their existence in order to claim 

income tax exemptions. The I nternal R evenue Service 

should prepare income tax forms that req uire joint returns to 

show the date and place of marriage, enabling it to identify 

and reject unions from states, cities, counties, and foreign 

countries whose local marriage laws do not comply with 

the federal definition of marriage.

The P resident should instruct all federal agencies to 

prepare for energetic compliance with the more than a 

thousand federal regulations impacted by dom a. 

K eep  Judges’ H ands O ff A c k nowledgm ent of G od

Congress should pass a law to clarify that the federal courts, 

including the Supreme Court, do not have jurisdiction over 

whether an acknowledgment of G od by public officials 

violates the Establishment Clause of the First Amend-

ment. N othing in the Constitution confers on the federal 

courts, including the Supreme Court, the final and exclusive 

authority to decide how the other branches, or how each 

governmental entity of the fifty states, may acknowledge 

G od. U nder the constitutional doctrine of separation of 
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powers, each branch of the federal government has the 

authority to determine how it will acknowledge G od.

This remedy is needed because doz ens of cases have been 

filed all over the country asking federal judges to declare 

the recitation in public schools of the P ledge of Allegiance 

unconstitutional because it includes the words “under G od,” 

or demanding that the display of the Ten Commandments 

in public buildings be held unconstitutional.

The federal courts should have no authority to hear 

such cases or to render such a decision. These lawsuits 

are initiated under the pretense that any mention of G od 

violates the First Amendment, which states: “Congress 

shall make no law respecting an establishment of religion, 

or prohibiting the free exercise thereof . . . .” The acknowl-

edgment of G od in the P ledge of Allegiance and the Ten 

Commandments is not an “establishment of religion.” The 

Constitution delegates “all legislative powers” to the Con-

gress (none to the courts) , and Congress has never passed 

a law banning the acknowledgment of G od.

So how could a handful of activist judges in the last 

couple of years presume to ban the acknowledgment of 

G od from documents, monuments, songs, expressions and 

practices that have been part of our culture throughout our 

history?  The answer is that Congress and the American 

people have been letting them get by with this unconsti-

tutional grab for power. 

The federal courts should have no jurisdiction to con-

sider cases involving the acknowledgment of G od. Congress 

should forbid federal courts from censoring public acknowl-
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edgments of G od, adding this issue to other “exceptions” 

and “regulations” to federal court jurisdiction. 

That is the way the framers of our Constitution in-

tended that Congress would, as Alexander H amilton wrote 

in Federalist   , keep the judiciary as the “least powerful” 

branch of government and see to it that judges “should be 

bound down by strict rules and precedents, which serve to 

define and point out their duty.”

 
iii

stop  f or eig n inter f er ence

Congress should prohibit federal courts from relying on 

foreign laws, administrative rules, or court decisions. Ameri-

cans have been shocked to learn that six U .S. Supreme Court 

justices cited foreign sources, even though it is self-evident 

that U .S. judges should be bound by the U .S. Constitution 

and U .S. laws, not foreign ones.

One of the justifications for the American R evolution 

listed in the D eclaration of I ndependence was that K ing 

G eorge iii had “combined with others to subject us to a 

jurisdiction foreign to our Constitution, and unacknowl-

edged by our laws.” I t is unacceptable that Supreme Court 

justices have gone on record as saying that U .S. court deci-

sions should be influenced by foreign sources. 

I n a speech to the U .S. Judicial Conference on March 

, , H ouse Judiciary Committee Chairman F. James 

Sensenbrenner Jr. admonished the justices that deference 

to foreign sources is out of order: 
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Article vi of the Constitution unambiguously states 

that the Constitution and federal statutes are the 

supreme law of the land. America’s sovereignty may 

be imperiled by a jurisprudence predicated upon laws 

and judicial decisions unfounded in our Constitution 

and unincorporated by the Congress. I nappropriate 

judicial adherence to foreign laws or legal tribunals 

threatens American sovereignty, unsettles the separa-

tion of powers carefully crafted by our Founders, and 

threatens to undermine the legitimacy of the Ameri-

can judicial process.

iv

stop  judicial  taxation

Congress should prohibit the federal courts from ordering 

any government entity at any level to raise taxes or spend 

taxpayers’ money under any circumstance. One of the 

Constitution’s clearest directives is “All Bills for raising 

R evenue shall originate in the H ouse of R epresentatives.”

State court judges must also be req uired to recogniz e 

that under the separation of powers, raising taxes and ap-

propriating money are exclusively legislative functions.

v

cong r ess shoul d use its m oney  p ow er

Congress should pass legislation to prohibit the spending of 

federal money to enforce obnoxious decisions handed down 

by judicial supremacists. The H ouse of R epresentatives 

did exactly this when it passed two amendments in  
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sponsored by R ep. John H ostettler (r - in) . One amendment, 

which passed  to , would have prohibited spending 

federal money to enforce the N inth Circuit’s anti-P ledge 

of Allegiance decision, and the second, adopted  to , 

would have done likewise for the Eleventh Circuit ruling 

that the Ten Commandments may not be posted in the 

Alabama state courthouse. On June , , the H ouse 

passed another H ostettler bill to prohibit tax funds from 

being used to enforce the ruling of a district court in I ndi-

ana that had ordered the removal of a Ten Commandments 

monument in G ibson County, I ndiana. U nfortunately, the 

Senate failed to act on those bills. 

Since Congress controls appropriations, there are many 

ways that Congress can rein in the courts, such as refusing to 

allow any federal funds to be used when local governments 

misuse the power of eminent domain for purposes other 

than constitutionally valid “public use.” Congress can use 

its appropriations power to negate any court opinion such 

as Fields v . P alm dale S chool D istrict ()  which purports 

to terminate parents’ rights over sex education in public 

schools. Congress should make compliance with the law 

about parents’ rights a condition of federal funding to 

schools just like other civil rights req uirements.

Although the Constitution forbids Congress from re-

ducing the salaries of federal judges “during their continu-

ance in office,” Congress could cut the administrative budget 

of the judiciary to limit, for example, their foreign junkets 

where they pick up so many bad ideas. Congress controls 

the money, and Congress should use its money power to 

limit the mischief of the judicial supremacists.
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vi

end the p ow er  of  a sing l e judg e

Congress should take away the power of a single federal 

judge to issue an injunction to overturn a referendum and 

prevent enforcement of the voters’ wishes during the years 

that a case winds its way through the court system. I t is 

an offense to the rule of law that, again and again, a single 

federal judge has nullified an initiative passed by a majority 

of the voters in a statewide referendum.

A single Jimmy Carter-appointed federal judge (Mari-

ana P faelz er)  nullified California’s P roposition , which 

would have prohibited giving taxpayer benefits to illegal 

aliens. P roposition , which passed in  receiving 

five million votes, was nullified by only one federal judge 

and kept permanently inoperative (L eague of U nited L atin 

A m erican Citiz ens v . W ilson) .

A single federal judge nullified P roposition , the 

California Civil R ights I nitiative to end state racial prefer-

ences, which overwhelmingly passed in . I t is nonsense 

to call this measure unconstitutional when its text reads as if 

it were copied from the  Civil R ights Act. Judge Thelton 

H enderson, the Carter appointee and former acl u board 

member and civil rights litigator who rendered this decision, 

not only used his judicial power to overturn the wishes of the 

majority of Californians, but in a highly suspect procedure, 

grabbed jurisdiction over this case from another judge to 

whom it had been assigned. Fortunately, the N inth Circuit 

ruled that P roposition  is constitutional (Coalition for 

E conom ic  E q uity  v . W ilson)  and declared, “A system which 
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permits one judge to block with the stroke of a pen what 

,, state residents voted to enact as law tests the 

integrity of our constitutional democracy.”

Indeed it does. We wish the N inth Circuit would always 

remember that principle.

I n a statewide referendum in , the voters in the 

state of Washington reaffirmed a state statute that pro-

hibited anyone from “knowingly causing or aiding other 

persons in ending their lives.” I n Com p assion in D y ing v . 

W ashington () , one federal district court judge (Barbara 

J. R othstein) declared unconstitutional the people’s vote 

against physician-assisted suicide. The full N inth Circuit 

U .S. Court of Appeals, en b anc , agreed, tried to invent a new 

constitutional right to assisted suicide, and smeared those 

who oppose it as “cruel.” 

Fortunately, the Supreme Court reversed that cruel 

decision (W ashington v . G luc k sb erg, ) . U nfortunately, 

that’s not the end of the story.

Five of the justices in G luc k sb erg indicated that if the 

facts are slightly different in a future case, they might use 

substantive due process to find a right to assisted suicide. I n 

a speech on April , , Justice Scalia speculated that the 

Court may soon discover a right to assisted suicide between 

the lines of the text of the Constitution. “We’re not ready 

to announce that right,” he said, “check back with us.”

Congress should by law prevent one federal judge from 

overturning the vote of the people in a statewide referen-

dum. One way to do this would be to legislate that a popular 

initiative passed by the voters can be struck down only by 

a three-judge panel. 
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C

Cases in which the Supreme Court was split on a decision 

that declared a provision of a federal or state law unconsti-

tutional are among the most controversial and historic cases 

ever decided: legal tender, slaughterhouse, income tax, child 

labor, minimum wage, the gold clause, congressional term 

limits, mandatory abortion funding, partial-birth abortion, 

school vouchers, and racial preferences. On such great issues 

where our leaders and the American people have different 

views, does it make sense that one justice in a  to  decision 

should be able to void a law for the entire nation?

On the fifth anniversary of Justice H arry Blackmun’s 

death, in March , the L ibrary of Congress made avail-

able to the public , pages of his personal papers. The 

documents reveal the power and influence of a single justice 

in legislating public policies of tremendous significance.

Blackmun’s notes reveal that the Supreme Court was 

on the verge of rejecting by  to  the argument that prayer 

at public school graduations violates the First Amendment 

when, suddenly, Justice Anthony K ennedy changed his 

mind. K ennedy then wrote the  to  decision in L ee v . 

W eism an ()  which banned graduation prayer because 

“peer pressure” to attend graduation might induce students 

to listen to a prayer they didn’t like.

L ee v . W eism an became a major precedent in the cases to 

ban the words “under G od” from the P ledge of Allegiance. 

Without the K ennedy switch, we probably wouldn’t have to 

worry about the P ledge of Allegiance cases, and we might 

even be closer to a return to voluntary school prayer.
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Why did K ennedy switch?  Who influenced him at the 

last minute?  Should such important issues of public policy 

be made by a single justice whose opinion shifts back and 

forth, and who may have been unduly influenced by pres-

sures unknown?

K ennedy played the same role in P lanned P arenthood v . 

Casey , another landmark ruling in . Blackmun’s notes 

reveal that K ennedy was ready to be part of a  to  deci-

sion overturning Roe v . W ade. Suddenly, K ennedy sent a 

handwritten note to Blackmun (the author of Roe v . W ade) 

promising “welcome news.” K ennedy switched sides and 

joined the unexpected  to  ruling in P lanned P arenthood v . 

Casey  to uphold Roe v . W ade. K ennedy also switched from 

his vote upholding capital punishment for juveniles in the 

 to  decision in S tanford v . K entuc k y  ()  to his vote 

banning juvenile capital punishment in the  to  decision 

in Rop er v . S im m ons () .  

The justices’ insistence on deliberating in total secrecy 

makes this process unaccountable to the public. I t is un-

acceptable that one justice can willy-nilly switch sides in 

momentous cases for reasons unknown and thereby provide 

the fi fth vote to bind an entire nation. I t is an insult to 

our rights of self-government that the fi ckle nature of one 

man, combined with the utmost secrecy, leaves  million 

Americans prey to whatever happens behind the scenes.

The judicial supremacists are just as dangerous in 

the lower federal courts and in many state courts. The 

second Florida supreme court decision throwing out the 

 presidential election count was  to , and the Mas-

sachusetts court decision in G oodridge legaliz ing same-sex 
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marriage was also  to . As one Massachusetts legislator  

said, “Abraham L incoln said government of the people, by 

the people, for the people, but the Massachusetts court has 

given us government by four people.” 

We must reject the notion that the Constitution is 

whatever the Supreme Court says it is—that, in effect,  the 

Constitution is what one justice says it is, one justice who 

changes his mind overnight.

vii

r em oval  is an op tion

Congress should let it be known that it takes its impeach-

ment power seriously and intends to use it. The Consti-

tution’s Article V I  states that “all executive and judicial 

officers, both of the U nited States and of the several states, 

shall be bound by oath or affirmation, to support this Con-

stitution,” and Article I I I  further specifies that all federal 

judges, including Supreme Court justices, “shall hold their 

offices during good behavior.” 

Making outrageous rulings that have no basis in the 

Constitution should be grounds for impeachment. Claiming 

that an I mperial Judiciary can make our laws rather than 

elected representatives should be grounds for impeachment. 

Citing foreign courts as a basis for overturning U .S. laws 

should be grounds for impeachment. G rounds for impeach-

ment should also include three absurd and unconstitutional 

opinions issued in : Judge L awrence K arlton banned 

the P ledge of Allegiance, Judge Joseph Bataillon knocked 

out the N ebraska state constitutional amendment on mar-
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riage, and Judge Stephen R einhardt tried to cancel all 

parents’ rights in public schools.

Even the threat of impeachment is useful. When fed-

eral district judge H arold Baer allowed a confessed drug 

dealer to suppress evidence of her crime, Senate Majority 

L eader Bob D ole called for his impeachment and P resident 

Clinton’s spokesman issued what was understood to be a 

veiled warning. Baer q uickly reversed himself.

I mpeachment should be a particularly viable remedy 

against judicial supremacists on state courts. The Massa-

chusetts judges who ruled for same-sex marriage should be 

prime candidates for impeachment and removal. 

Massachusetts even has a separate procedure to fire a 

sitting judge by a simple majority vote of the legislature. 

Article  of the Massachusetts Constitution provides that 

“the governor, with the consent of the council, may remove 

them [all judicial officers]  upon the address of both houses 

of the legislature . . .” Why hasn’t the Massachusetts legis-

lature acted?  I t is primarily Massachusetts’ duty to remedy 

the outrage of its out-of-control judges.

The problem of state court supremacists can also be 

dealt with by defeating them for reelection or retention, 

since they do not have lifetime appointments. The voters 

sent a powerful message in  when California Chief Jus-

tice R ose Bird and two like-minded justices were defeated 

and removed for imposing their personal political views. 

I n , Judge G ordon Maag, who had become a sym-

bol of excessive civil litigation and the need for tort reform, 

was removed from the I llinois appellate court after failing 

to receive  percent of the vote in his retention election. 
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I llinois’ uniq ue req uirement of a supermajority for judicial 

retention is an excellent idea which should be copied in 

other states.

P ublic indignation can sometimes achieve the same 

result. I n , a Sarasota, Florida, circuit court judge 

decided to retire rather than seek reelection after he was 

criticiz ed on national television for allowing a criminal to 

remain on probation, despite violating its conditions, who 

was then charged with kidnapping and slaying an eleven-

year-old girl. 

viii

stop  judicial  m icr om anag em ent

Congress should prohibit federal judges from trying to 

micromanage public schools, prisons, or mental hospitals. 

The courts have no competence for these tasks, and the 

pretense that they do results in much mischief. For example, 

in M issouri v . Jenk ins, the judicial supremacists ordered 

“a wholesale shift of authority over day-to-day school 

operations from parents, teachers, and elected officials 

to an unaccountable district judge whose province is law, 

not education.” The mountain of litigation and costs that 

resulted from that decision achieved nothing.

Courts make no attempt to study the effects of their 

rulings, and sometimes the solution is worse than the prob-

lem. The K ennedy-R ehnq uist-O’Connor-Scalia concurring 

opinion in M issouri v . Jenk ins pointed out that the decision 

“demonstrated little concern for the fiscal conseq uences of 

the remedy that it helped design.”
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U nfortunately, judicial supremacists did not learn any  

lesson from M issouri v . Jenk ins. I n N ovember , the 

Arkansas high court ordered changes in the state’s . bil-

lion public education system and set January , , as the 

deadline for compliance. When the legislature failed to obey 

the court’s orders, the Arkansas supreme court appointed its 

own representative to take charge of the school system. 

On April , , a Massachusetts superior court judge 

issued a -page advisory ruling, dictating the future of 

education in that state and giving the school system a “lim-

ited period of time” to comply. This outrage was overturned 

by the Massachusetts supreme court (perhaps smarting from 

bad publicity over its same-sex marriage decision).

On May , , a state district judge ordered K ansas 

to close all its public schools until the state obeys the court’s 

demand to change the way the taxpayers’ money is spent 

on education.

The means by which federal district judges microman-

age public agencies such as schools and prisons is called the 

consent decree. I n a consent decree, the  representatives 

of the parties to a lawsuit “consent” to a “decree” in which 

the agency is supervised by a federal court for an indefi nite 

period of time. Some consent decrees have lasted twenty-

five years or more with no end in sight—twenty-five years 

in which an important agency of state or local government 

has been taken away from legislators, voters and taxpayers, 

and controlled exclusively by one unelected federal district 

judge with life tenure.

Congress should end the racket of consent decrees by 

adding this provision to federal law: The eq uitable power 
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of the district courts over government agencies is hereby 

limited to remedies that can be performed within one year. 

N o injunction or decree or other remedy shall be entered 

against a governmental entity unless by its terms it can be 

performed within one year from date of entry.

Senator L amar Alexander (r - tn)  has introduced legis-

lation called the Federal Consent D ecree Fairness Act. The 

bill would make it easier for state and local governments 

to amend federal court consent decrees by req uiring plain-

tiffs to justify the continued existence of consent decrees 

after four years have passed or six months after voters have 

elected a new administration.

Alexander cited examples of consent-decree abuses 

that this bill would remedy.  I n Tennessee, a federal judge 

ruled that the government could not scale back benefi ts 

for optional benefi ciaries of the state Medicaid program in 

order to save health-care programs for low-income children. 

I n N ew Y ork, a thirty-year-old consent decree has forced 

H ispanic children into bilingual education programs over 

the objections of their own parents who want their children 

to learn English rapidly.  I n L os Angeles, consent decrees 

have forced the Metropolitan Transit Authority to spend 

forty-seven percent of its budget on city buses, leaving only 

half the budget to pay for all other L os Angeles transporta-

tion needs.

Judges have large caseloads and are constantly com-

plaining about being overworked. The day-to-day manage-

ment of schools, prisons, health care, and transit systems 

should not be on their agenda. 
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ix

cut of f  attor ney ’s f ees

Congress should pass a law to prevent the collection of 

attorney’s fees by special-interest organiz ations that liti-

gate against the acknowledgment of G od or marriage. I t 

is intolerable that the acl u and other left-wing groups are 

able to use these lawsuits as a source of revenue. Many of 

the mischievous acl u lawsuits are actually funded by the 

taxpayers because a federal law awards attorney’s fees if they 

win the case. The fees collected can be staggering. 

The organiz ations that sued to remove the Ten Com-

mandments from the Alabama State Judicial Building 

(acl u, Southern P overty L aw Center, and Americans 

U nited for Separation of Church and State)  collected 

, in attorney’s fees and expenses in  from 

Alabama taxpayers. I t is unconscionable that the Alabama 

taxpayers were forced to pay for the anti-Ten Command-

ments lawyers. 

K entucky taxpayers handed over , to pay the 

acl u for its action against the Ten Commandments display 

outside its state capitol, and H amilton County, Tennessee, 

paid the acl u , for the same “offense.” I n G eorgia, 

the Barrow County commissioners agreed to pay the acl u 

, as part of a court agreement to remove a posting 

of the Ten Commandments. D efending the case cost the 

county an additional ,.

The acl u profi ted enormously, collecting , in 

legal fees plus , in court costs, as a result of its suit 

to deny the Boy Scouts of America the use of San D iego’s 
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Balboa P ark for a summer camp, a city facility the Scouts 

had used since . The acl u argued that the Boy Scouts 

must be designated a “religious organiz ation” because it 

refuses to accept homosexual scoutmasters, and because 

the Scouts use an oath “to do my duty to G od and my 

country.”

Congress should end this racket. Most lawsuits do not 

award attorney’s fees to the winner, and the law should not 

give a financial incentive to those suing to stop our acknowl-

edgment of G od. Federal law should never have permitted 

an award of attorney’s fees in those cases. The attorneys 

who sued to remove the Ten Commandments monument 

in Alabama were not lawyers in private practice who risked 

their own time and money to help a worthy but penniless 

plaintiff; they were salaried lawyers employed by wealthy 

organiz ations that use such lawsuits for fundraising. 

When small units of government receive a demand 

from the acl u to remove their Ten Commandments monu-

ment, which may have stood in the city park for a half 

century without annoying anyone, many city fathers feel 

compelled to knuckle under because they lack the funds 

to fight the lawsuit. I n northern Minnesota, the D uluth 

city council voted  to  to acq uiesce in the acl u’s demand 

to remove a Ten Commandments monument from public 

property. Council members voted that way only because 

the city couldn’t afford to pay the legal costs of defending 

the monument, in addition to the acl u’s fees if they lost. 

I n May  under pressure from the acl u, the city of 

R edlands, California, “voluntarily” changed its forty-year-

old city seal to remove a cross and replace it with a tree. 
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“We cannot afford to engage in a fight that we will lose,” 

the mayor said. 

There are sixteen thousand public school districts in 

the U nited States that could become targets of lawsuits to 

ban the P ledge of Allegiance or the Boy Scouts. N o one 

knows how many depictions of the Ten Commandments 

or crosses are in courthouses or other public properties. 

The acl u and other anti-G od groups could look upon all 

of them as containing pots of gold to be captured by fi ling 

suit before a supremacist judge and then getting the judge 

to award generous attorney’s fees.

x

the p ow er  of  cong r essional  investig ations

The Senate and H ouse Judiciary Committees should hold 

extensive hearings on various proposals to stop the usurpa-

tion of power by the federal courts. Congress’s investigative 

function is one of its most important duties, and now is the 

time to use it. Many experts and scholars have proposed 

various remedies to curb judicial usurpation, and Congres-

sional hearings are the proper forum to air them.

Some have proposed term limits for Supreme Court and 

other federal judges. That would req uire a constitutional 

amendment, since the Constitution provides that federal 

judges serve “during good behavior.” Since , justices 

have been staying on the Supreme Court more than ten 

years longer, on average, than they did in our fi rst two cen-

turies. V acancies happen less often, and so nominations are 

more hard-fought. We passed a constitutional amendment 
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limiting presidents to eight years, so why can a Supreme 

Court justice serve for thirty-six or more years?

Alternatively, Congress could pass a law req uiring Su-

preme Court justices to move to senior status after eighteen 

years, as other federal judges already do. They would still 

draw their full salaries (as the Constitution req uires)  and 

could sit on other federal courts, but not on the Supreme 

Court. Or they could resign to make more money in the 

private sector.

Another reform proposal is to divide up the huge San 

Francisco-based N inth Circuit, which now covers Califor-

nia and eight other states. The N inth Circuit is the locus 

of many supremacist decisions, many of which have been 

reversed by the Supreme Court. 

We must educate the public. H ere is one striking ex-

ample of how public discussion outside of the courtroom can 

correct the judges and lawyers who are teaching error.

From about  to about , law professors, prosecu-

tors and judges adopted the erroneous view that the Second 

Amendment had nothing to do with an individual’s right to 

own a gun. They tried to reinterpret the text of the Second 

Amendment, and they completely ignored its plain meaning 

and historical context. 

Then, an assortment of gun rights advocates, working 

entirely outside the legal profession, actively promoted the 

truth about the historical meaning of the Second Amend-

ment. At first, the legal community scoffed at these people 

by pretending they were ignorant “gun nuts.” But eventu-

ally, the weight of logic and historical evidence became 

overwhelming. 
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The view that the Second Amendment guarantees the 

right of individuals to own guns has now been adopted by 

the U .S. Justice D epartment, the Fifth Circuit U .S. Court 

of Appeals, and a leading treatise on constitutional law. 

The Fifth Circuit decision, U .S . v . E m erson () , con-

cluded that “I t appears clear that ‘the people,’ as used in the 

Constitution, including the Second Amendment, refers to 

individual Americans.” 

Q uoting what he called the “unanimous understanding 

of the Founding Fathers,” Attorney G eneral John Ashcroft 

stated on May , , “I n light of this vast body of evi-

dence, I  believe it is clear that the Constitution protects the 

private ownership of firearms for lawful purposes.” 

Congressional investigations into all the constitutional 

issues discussed in this book would take us far toward rem-

edying the impudence of the judicial supremacists.

the tim e f or  action is now

The new ruling class of judicial supremacists has effectively 

changed the definition of “the supreme law of the land” from  

“this Constitution, and the L aws of the U nited States which 

shall be made in P ursuance thereof ” to whatever a federal 

judge decides this week. The supremacists have replaced 

our three eq ual branches of the federal government with 

the I mperial Judiciary. 

Judges have convinced themselves that they are infallible 

and should have the final say over our nation’s controversial 

political and social issues. Judges use their assumed pow-

ers to enforce their liberal agenda on us, and they preempt 
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criticism by repeatedly proclaiming the false court-invented 

notions that their rulings are the law of the land and that 

the Constitution is whatever the Supreme Court says it 

is. They are locking in what Thomas Jefferson called “the 

despotism of an oligarchy” of judges who have become “the 

ultimate arbiters of all constitutional q uestions.”

Article iv, Section  of the Constitution guarantees “to 

every State in this union a R epublican Form of G overn-

ment.” As long as we allow judges to legislate, we do not 

have republican self-government. The American people 

and their elected representatives allowed this to happen 

over the last fifty years, exactly as Thomas Jefferson warned: 

“The germ of dissolution of our federal government is in 

the constitution of the federal judiciary; . . . working like 

gravity by night and by day, gaining a little today and little 

tomorrow, and advancing its noiseless step like a thief over 

the field of jurisdiction, until all shall be usurped . . .”

The judicial supremacists have no regard for the pro-

cesses of self-government. According to R obert Bork, the 

judges disdain the American people as “motivated by big-

otry, racism, sexism, xenophobia, irrational sexual morality, 

and the like,” and the judges see their mission as remaking 

our culture in their own liberal image. 

The current situation is intolerable. We call on Congress 

to use its constitutional authority to restore the balance of 

power among the three branches. The accusation will be 

made that withdrawing jurisdiction from the federal courts 

is an attack on their power and indicates that we don’t trust 

their decisions. That’s exactly right; we don’t, especially 
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after Roe, Casey , Rom er, L awrence, K elo, and V anO rden, the 

lower federal court decisions on the P ledge of Allegiance 

and pornography, and state court decisions on marriage and 

taxes. The judicial supremacists are out of control.

D espite public opinion polls showing overwhelming 

support for acknowledging G od in the P ledge of Allegiance 

and other American traditions, supremacist doctrines con-

tinue to plague us without any relief in sight. The flawed 

L em on v . K urtz m an test for the acknowledgment of G od 

continues to encourage activist judges to hand down their 

own interpretations of what that test means. I n , the 

Supreme Court justices wrestled with the vm i grace-before-

supper case (M ellen v . B unting)  during eight private weekly 

conferences before deciding not to decide the case, allowing 

the Fourth Circuit anti-G od ruling to stand.

The acl u is continuing its revenue-producing anti-G od 

strategy in state after state. Many of the lawsuits are settled 

in the acl u’s favor and against the wishes of the people 

because the local units of government can’t justify the costs 

of litigation and the risk of payment of the acl u lawyers’ 

fees. The settlements indicate tacit acq uiescence in the false 

notion that the First Amendment prohibits the mention of 

G od by any public official or in any public place.

U nless the American public makes its outrage about 

judicial supremacists loud and clear, the Supreme Court 

may believe it can continue to ignore the public. I n the 

s and s, the American people and distinguished 

attorneys expressed public indignation about the Warren 

Court’s anti-G od, pro-criminal, pro-pornography, and pro-
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Communist decisions. But Congress failed to take specific 

action, and later judges continued to expand on the powers 

grabbed by the Warren Court.

Congress has the duty to save us from judicial suprema-

cists and from the harassment that is carried on by pressure 

groups litigating on the basis of supremacists’ court rulings. 

Congress should act now.

The liberals who have lost their majority in Congress are 

using every procedural and rhetorical device to block reform 

of the runaway courts. They sanctimoniously assert that we 

must preserve an “independent” judiciary. What they really 

mean is a judiciary independent of the Constitution, and 

that’s what we must not permit.

The histrionics of the liberals trying to retain their 

clutch on the courts reached a fever pitch when H ouse 

Minority L eader N ancy P elosi declaimed in the summer 

of , “I t is a decision of the Supreme Court. So this 

is almost as if G od has spoken!” H er claim that the only 

way to counteract the Court’s decisions is a constitutional 

amendment is just plain wrong. This book gives many con-

structive remedies to abolish the heresy that the Supreme 

Court has the rank of G od.

On March , , in D allas, P resident Bush delivered 

the challenge: “We will not stand for judges who undermine 

democracy by legislating from the bench and try to remake 

the culture of America by court order.” 

The American people must demand that Congress 

use its full constitutional powers to protect America from 

judicial usurpation. This goal should take priority over 
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everything else because the federal courts pose the number-

one threat to our democratic process. 

I f we truly believe in self-government, ordinary Ameri-

cans must take a major role in reforming the I mperial 

Judiciary. P rivate citiz ens must take an interest in court 

decisions, discuss them, comment on them, and ask televi-

sion and radio talk shows to include them in their program-

ming. Ordinary Americans must req uire every candidate 

for Congress to commit to restoring self-government by 

legislating historical limits to the federal judiciary’s powers. 

Every candidate should commit to voting for legislation to 

remove the jurisdiction of the federal courts over those areas 

where we don’t trust them, starting with the defi nition of 

marriage, the P ledge of Allegiance, the Ten Command-

ments, and the Boy Scouts. 

Judicial supremacy is a heresy that has arisen and grown 

only during the last half century—it did not come to us 

from the Constitution or from America’s rich heritage 

of respect for the rule of law. Judicial supremacy started 

with the Warren Supreme Court in the 1 9 5 0 s, and it has 

expanded to an intolerable level.

We must ask ourselves, what kind of a country do we 

want America to be?  D o we want a country where “we the 

people” are sovereign, where we are governed by legislators 

we elect, where we can continue to raise our children in a 

land where the government respects our religious, cultural, 

and social traditions and heritage?  Or will we be ruled by 

an unelected cadre of judges who are trampling on our most 

precious traditions and customs?  The moral crisis of our 
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nation is largely the result of court decisions that overturned 

longstanding laws and customs designed to protect morality, 

marriage, family integrity, and national security.

All those who love liberty must oppose judicial su-

premacy and its advocates. I n the words of the D eclaration 

of I ndependence, we must “disavow these U surpations.” 

The longer we delay in taking up the challenge, the harder 

it will be to achieve our goal. The truth of what has been 

done to us by judicial supremacists appears clearer every 

day. America faces a crisis of self-government.

Every session of the Supreme Court opens with the 

announcement: “G od save the U nited States and this H on-

orable Court.” The American people are crying out: “G od 

save the U nited States from  this H onorable Court.”
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that the whole basis for his belief in judicial supremacy is in 
these myths.
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•  For a history of the fi libuster and a road map for how the Sen-
ate can adopt new rules by a simple majority vote, see “ T he 
Constitutional Option to Change Senate Rules and Procedures: 
A M ajoritarian M eans to Overcome the Filibuster” by M artin 
B. G old &  Dimple G upta, H ar v ar d  J ou r n al of L aw  &  P u blic  
P olic y , vol. , pp. - (W inter ).

•  T he Daschle law about brush clearing is Public Law -, 
Sec. (j), which states: “Any action authorized by this sec-
tion shall not be subject to judicial review by any court of the 
United States.” T he law authorized the I nterior Department 
to clear timber in the Black Hills of South Dakota in order to 
fight and prevent forest fires. E nvironmental groups had filed 
several lawsuits to stop timber clearing. At least one court had 
issued an order and other suits were pending. T he Daschle law 
terminated all these suits so that timber clearing could continue 
without judicial interference. T he constitutionality of Congress 
terminating those lawsuits has not been q uestioned.

•  Chief Justice Oliver E llsworth had served as a member of 
the Committee of Detail at the Constitutional Convention, 
which drafted the provision in Article iii authorizing Congress 
to limit the jurisdiction of the Supreme Court. Chief Justice 
E llsworth wrote in W iscar t  v . D au ch y  (): “ T he Constitution, 
distributing the judicial power of the United States, vests in the 
Supreme Court, an original as well as an appellate jurisdiction. 
T he original jurisdiction, however, is confi ned to cases affecting 
ambassadors, other public ministers and consuls, and those in 
which a State shall be a party. I n all other cases, only an ap-
pellate jurisdiction is given to the court; and even the appellate 
jurisdiction is, likewise, q ualifi ed; inasmuch as it is given ‘with 
such ex ceptions, and under such regulations, as the Congress 
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shall make.’ Here then, is the ground, and the only ground, on 
which we can sustain an appeal. I f Congress has provided no 
rule to regulate our proceedings, we cannot ex ercise an appel-
late jurisdiction; and if the rule is provided, we cannot depart 
from it. T he q uestion, therefore, on the constitutional point 
of an appellate jurisdiction, is simply, whether Congress has 
established any rule for regulating its ex ercise? ” 

•  M any of the Supreme Court’s decisions that are deplorable—
because they are legislating from the bench and remaking our 
culture by court order— are based on the Fourteenth Amend-
ment. T he U.S. Constitution gives Congress, not the Court, 
the power to enforce the Fourteenth Amendment. Section  
states: “ T he Congress shall have power to enforce, by appropri-
ate legislation, the provisions of this article.”

John G . Roberts’ -page document, written when he was 
Special Assistant to the Attorney G eneral during the Reagan 
Administration, makes this additional argument in support 
of Congress’s constitutional power: “Congress may derive ad-
ditional authority in regulating Supreme Court appellate juris-
diction over Fourteenth Amendment cases by virtue of section 
 of that Amendment . . . Congress could invoke the authority 
of this section in divesting the Supreme Court of appellate 
jurisdiction over specifi ed Fourteenth Amendment claims and 
providing that such claims shall receive fi nal enforcement in 
the state courts. As the Court noted in K at z en bach  v . M or g an  
(), ‘section  is a positive grant of legislative power authoriz-
ing Congress to ex ercise its discretion in determining whether 
and what legislation is needed to secure the guarantees of the 
Fourteenth Amendment.’ I t is certainly within the broad scope 
of #  for Congress to determine that in certain cases, such as 
abortion and school desegregation cases, the grants of due 
process and eq ual protection are more appropriately enforced 
by state courts.” 

E x plaining further, Roberts wrote: “ T he history of the Four-
teenth Amendment strongly supports the authority of Congress 
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to advance its view of the appropriate means of enforcing the 
guarantees of due process and eq ual protection under # . T he 
Fourteenth Amendment was drafted and passed in an atmo-
sphere of great hostility to the Supreme Court. . . .[Congress]  
had suffered great defeats at the hands of the High Court in the 
D r ed  S cot t  and F u g i t iv e S lav e decisions. A court which would 
render such decisions was certainly not to be entrusted with 
securing the protections of the T hirteenth through Fifteenth 
Amendments. I n the view of the Framers of the Civil W ar 
Amendments, therefore, Congress was to have primary respon-
sibility for providing for the enforcement of the guarantees of 
due process and eq ual protection. . . . I t is of course true that 
the Supreme Court has long since assumed a dominant role in 
enforcing the Fourteenth Amendment. T his does not, however, 
detract from the authority of Congress to enter the fi eld under 
section  as originally contemplated.” Roberts M emorandum, 
“Prospects to Divest the Supreme Court of Appellate Jurisdic-
tion: An Analysis in Light of Recent Developments” (undated), 
-. See also, Austin Bramwell, “ Pleading the Fourteenth,” 
Th e A m er ican  Con ser v at iv e, Jan. , , .

•  Congress used its Article iii power in  to order completion 
of a fence on our southern border near San Diego which had 
been held up for ten years by environmental lawsuits. By the 
RE AL I D Act, Congress legislated that the fence should go 
forward with “ex peditious construction” and that “no court... 
shall have jurisdiction to hear any cause or claim” to stop it. 
T his law has already been upheld as constitutional by a federal 
court.

•  T he g ao  study, released in , found , federal statutory 
provisions in the United States Code, as of the date d o ma 
was signed into law, in which benefits, rights and privileges 
are contingent on marital status or in which marital status is a 
factor. Subseq uently, the g ao  identified  statutory provisions 
involving marital status that were enacted between Sept. , 
 and Dec. , , and  provisions that were repealed or 



t h e  s u p r e m a c i s t s

amended to eliminate marital status as a factor. Conseq uently 
as of Dec. , , the revised g ao  total of federal statutory 
provisions in which marital status is a factor is ,. 

• T he Supreme Court affi rmed a provision of the Ohio consti-
tution req uiring near-unanimity by its supreme court before 
reversing a lower court and invalidating a statute as uncon-
stitutional (O h io ex  r el. B r y an t  v . A k r on  M et r op oli tan  P ar k  
D ist r i c t , ). 

•  Ninth Circuit Federal Judge Stephen Reinhardt, appointed by 
J immy Carter in , is probably the most supremacist judge 
in America. His opinion in F ield s v . P alm d ale () asserting 
that parents have no rights in public schools is only the latest 
ex ample of his sweeping liberal decisions. I n S ilv eir a v . L oc k y er  
(), his seventy-page opinion discussed the Second Amend-
ment at length and asserted that there is no individual right to 
keep and bear arms, citing with approval the bogus research of 
M ichael Bellesiles. (Reinhardt later issued an amended opinion 
omitting the references to Bellesiles.) Reinhardt is married 
to Ramona Ripston, who has been ex ecutive director of the 
acl u of Southern California since , was a co-founder of 
n aral  in , a leader in People for the American W ay, and 
a longtime political associate and appointee of Los Angeles 
M ayor Villaraigosa. Ripston was responsible for forcing Los 
Angeles County to remove the tiny cross from its seal, and she 
led the initial court victory attempting to stop the 2 0 0 3  recall of 
G overnor G ray Davis based on a phony argument about voting 
machines (which the full Ninth Circuit reversed). Ripston is 
Reinhardt’s third wife and he is her fi fth husband.

•  Sarasota Circuit Court Judge Harry Rapkin was properly 
criticized for his handling of the probation of Joseph P. Smith, 
who was charged in the death of eleven-year-old Carlie Brucia. 
S ar asota H er ald  Tr ibu n e, April , .

•  For an ex ample of a ninteen-year-old consent decree, see the 
Notes for Chapter  re: Judge M yron T hompson.
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•  T he law that authorizes attorney’s fees to the acl u and others 
for anti-G od lawsuits was passed by the W atergate Congress 
in  under the name “Civil Rights Attorney’s Fees Awards 
Act.”  I t is codified as  U.S.C. Section (b). Congress 
should repeal or amend it so that attorney’s fees are not allowed 
in lawsuits claiming a violation of the E stablishment Clause.

•  For the Redlands controversy, see the Associated Press or L os 
A n g eles Tim es, April , ,  .

•  T his  law review article documents how scholars have 
shifted toward the individual rights interpretation of the Sec-
ond Amendment. I t says that only three out of thirty-four law 
review articles written since  oppose the individual rights 
interpretation, and two of those were written by anti-gun lob-
byists. “ T oward a Functional Framework for I nterpreting the 
Second Amendment” by Scott Bursor,  Tex as L aw  R ev iew  
- ().

•  T he q uotation from T homas Jefferson is from his letter to 
Charles Hammond in .

•  For the Supreme Court justices discussing M ellen  v . B u n t in g  in 
eight conferences, see the article by Linda G reenhouse, N ew  
Y or k  Tim es, April , ,  .

•  I n October , a survey released by the A B A  J ou r n al eR ep or t  
reported that a majority of Americans agree with the statements 
that “ judicial activism” has reached “a crisis,” that judges “ ignore 
traditional morality,” that judges are “arrogant, out-of-control 
and unaccountable,” and that judges who ignore voters’ values 
“should be impeached.” T his was a random-sample poll of the 
general population made by Opinion Research Corporation and 
commissioned by the American Bar Association.  T he lawyers 
who ordered the survey were in shock at the results.

W eb links and updates are available online at
www.Schlafly.net/ judges/
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